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GOVERNMENT'S NOTICE OF MOTION FOR 
SUMMARY JUDGMENT OF DISMISSAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LE BEAU TOURS INTER-AMERICA, INC.,: 


a. MTF i. 
Plaintif£, 


“ve NOTICE OF MOTION 
UNITED STATES OF AMERICA, 73 Civ. 1907 LPG 


Defendant. . 


Please take notice, that upon the annexed Statement 
pursuant to Local Rule 9 G of this Court, anu upon the 
Memorandum of Law submitted herewith, the defendant, 
the United States of America, will submit a motion to 
Honorable Lee P. Gagliardi, United States District Judze, 
on Tuesday, January 28, 1975, at 4:00 P.M., seeking 
summary judgment dismissing the complaint. 

Dated: New York, New York 
January/$, 1975 
Yours, etc., 
PAUL J. CURRAN 
United States Attorney for the 


Southern District of New York 
Attorney for defendant 


Government's Notice of Motion for 
Summary Judgment of Dismissal 


ee I he 


WILLIAM RR, BRONNER 

Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse 

Foley Square 

New York, New York 10007 

Tel.: 791 1946 


TO: 

Lyrton, Klein, Opton and Saslow, Esqs. 
100 Fark Avenue 

New York, New York 10017 


|BEST COPY AVAILABLE 
A 4 
GOVERNMENT'S STATEMENT UNDER RULE 9G : 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ee oe Ree cee ee ee - om ae > 4 
LS BEAU TOURS DNTER-AMERICA, DK., : 
Plaintiff, : STATEMENT UNDER RULE 
spas 
oe : 
a 73 Civ. 1907 LPG 
UNITED STATES OF AMERICA, H 


Pursuant to the General Rules of this Court, 
defendant hereby enumerates the following material matters 
as to which there iz no genuine issue to be tried: 

1. Plaintiff filed timely corporate income 
tax returns for the years 1966 through 1968, paying in 
full the liabilities reported. 

2. Pursuant to a statutory notice of deficiency 
dated October 1, 1970, taxpayer was timely assessed the 
deficiencies in suit on March 5, 1971. 

3. The statute of limitations for assessment . 
purposes wes extended by the taxpayer for the year 1966 
until December 31, 1970. 

4. The defieienci«:: in suit vere paid in full 
on March 19, 1971. 


S.- On May 5, 1971, the Internal Revenue Service 


ent ii TEE AR: icc Natta Ea it TR, ATEN At 
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Government's Statement Under Rule 9G 


received taxpayer's Forms 843, claim for refund; these 
claims were disallowed by certified mail letter on July 
13, 1972. 

6. Le Beau Tours Inter-America, Inc. ("Le Beau") 
is and since 1966 has been a New York corporation. 

7. Le Beau Tours, Ine. ("Tours") is and since 
1966 has been a New York corporation with headquarters in 
New York City. 

8. The same individuals who are shareholders, 
officers, and directors of Tours are shareholders in the 
Same pruporticas, officers and directors. of Le Beau. 
(Answer to Request for Admissions No. 4. ("Admission No. 4")) 

9. The accounting ledgers and journals, the 
stock and minute books, and substantially all other 
corporate records of Le Beau are maintained at the office 
cf Tours in New York City. 

10. The business of Le Beau was previously 
carried on at least in part by Tours (Answer and Objection 
to Admission No. 1). 


ll. Tours is in the same business as le Zeau 


except that it does not deal in travel to Western 
2 Hemisphere countries. 
>12, Le Beau was incorporated for the sole 


A 6 


Government's Statement Under Rule 9G 


purpose of qualifying as a Western Hemisonere Trade 
Corporation within the meaning of Section 921 of <he 
Internal Revenue Code of 1954, and as such to obtain 
the benefit of the deduction authorized by Section 922 
of the Internal Revenue Code of 1954. (Admission No. 2) 

13. Tours at no time qualified as a Western 
lemisphere Trade Corporation within the meaning of 
Section 921 of the Internal Revenue Code of 1954. 
(Admission No. 3). 

14, The gross receipts of Le Beau in the 
amounts of $1,591,144.79, $2,082,615.23, and $2,389,150.50 
for its calendar years ending December 31, 1966, December 8 
31, 1967 and December 31, 1968, respectively, were received 
by Le Beau in the United States at its offices located at 
100 West 42nd Street, Hew York, New York, from retail 
travel agents located in the United States. (Admission No. 5) 

15. The amoumts of $1,330,944.54, $1,643,056.19, 
and $2,048,372.81 reported by Le Beau on line 2 of its 
federal income tax returns (Form 1120) for the calendar 
years ended December 31, 1966, Jecembar 31, 1967, and 
December 31, 1968, respectively, reprevented the amounts 
paid by Le Beau to hotels and ground enterprises for 
hotel accomodations located within and ground services 


Government's Statement Under Rule 9G 


to be performed within countries, other than the United 
States, located within the Western Hemisphere. (Admission 
No. 6) 3 

16, Le Beau never qualified to do business in 
any foreign country, and never peid any income, sales, 
property, or other tax to any foreign country. (Admission’ 
No. 7,3) 

17. Le Beau at no time maintained a telephone 
numbex in its own name either in the United States or in 
any foreign country. (Admissions No. 9, 10) 

18. The business of Le Beau during the calendar 
years 1966, 1967, and 1968 consisted in procuring in bulk 
Central and South American hotel accomodations, land 
transportation and escort services for United States retail 
travel agents. 

19. The locel retail travel agents referred to 
abowe resell the tourist accomodations, etc., referred 
" to above to American tourists traveling to Central and 
South America. 

20. Le Beau receives its income by being granted 


@ disseut from the foreign hetels and transport entre- 
preneurs on the regular price charged to individual 
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Government's Statement Under Rule 9G 


American customers, while being paid the list price by 
the local travel agents; the difference is its income. 

21. Le Beau does not book air or sea transporta- 
tion to Central or South America. 

22. Such services as are required by Le Beau 
to be furnished in New York are provided to it by Tours. 

23. The services provided by Tours to Le Beau 
involwe contact with both the local retail travel agents 
and the foreign entrepreneurs, accounts receivable and 
accounts payable bookkeeping promotional work, and 
other services. 

24. In 1966 Tours charged Le Beau $74,259 for 
services performed; also in 1966, Le Beau declared gross 


income of $260,200 on its corporate income tax return. 


25. In 1967 and 1968 the percentage of Le Beau's 


gross income which was naid to Tours for its services was 
greater than in 1966. 

25. in its tax returns for 1966, 1967 and 1968 
Le Beau reported figures for gross receipts, as noted in 
paragraph 14 above and deducted therefrom the amounts 
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Government's Statement Under Rule 96 


noted in paragraph 15 which it reported as cost of goods 
sold. 
Dated: New York, New York 


January 8, 1975 


Yours etc., 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York, 
Attorney for Defendant, 

United States of America 


So oo RON SATO EDS pS Te 
Willian Poevish Ue iJhseT 


WILLIAM BR, BRONNER 


Assistant United Scates Attorney 
Office and Post Office Address: 
United States Courthouse 

Foley Square 

New York, New York 10007 
Telephone: 212-791+1946 


TO: #Lynton, Klein, Opton 
& Saslow, Esqs. 
100 Park Avenue 
New York, New York 10017 
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AFFIDAVIT OF HARRY S. LE BEAU IN OPPOSITION 
TO GOVERNMENT'S MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LE BEAU TOURS INTER-AMERICA, INC., 
Plaintiff, 73 Civ. 1907 LPG 


-Ve- AFFIDAVIT IN OPPOSITION 
TO DEFENDANT'S MOTION 
UNITED STATES OF AMERICA, FOR SUMMARY JUDGMENT 


Defendant. 
STATE OF NEW YORK 
COUNTY OF NEW YORK 
HARRY S. LE BEAU, being duly sworn, deposes and says: 


I am the President of Le Beau Tours Inter-America, Inc., 
the plaintiff in the above captioned action. 


I make this affidavit in support of plaintiff's oppo- 


Sition to the defendant's motion for summary judgment. 


In 1945, I established my own travel business under 
the style Le Beau Travel Service. My wife, Winifred Le Beau and 


my son Robert S. Le Beau became associated with me in this busi- 


ness. In 1945, we incorporated under the name Le Beau Tours Inc. 
Originally, the business was that of an ordinary retail travel 
agency. Gradually, we developed a wholesale travel business, 
especially the business of procuring so-called packaged tours to 
foreign countries, for American retail travel agents. In1964 our then 


accountant advised us that the Internal Revenue Code permitted us 
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Affidavit of Harry S. Le Beau in Opposition 
to Government's Motion 


to conduct touring business in the Western Hemisphere Co. in a 
separate so-called Western Hemisphere Trade Corporation which 

would enjoy income tax advantages. My wife, my son and I whowere and 
are stockholders and active executives in Le Beau Tours Inc. 
thereupon organized in January 1962, the plaintiff corporation 

for the purpose of caking advantage of the favored tax treatment ~- 
accorded by the Internal Revenue Code to Western Hemisphere Trade 


Corporations. 


Plaintiff's method of operation is as follows: . 

My son or I, or both of us, develop ideas for package 
tours, the purpose of which is to offer American tourists travel 
conveniences in the West Indies, Mexico and other countries in 
the Western Hemisphere, south of the U.S. border. We select 
countries in which we have developed contacts with hotels and 
local representatives. Before we select hotels, we inspect them. 
We make arrangements with local representatives abroad for the 
purpose of providing local transportation and escort services. 
We also have established office facilities in the various countries 
involved, so that American tourists may turn to our local repre- 
sentatives for assistance. Many of the tours which we arrange, 
are escorted by a guide. The guide meets the tourists at the 
first port of call abroad, stays with them throughout the tour 
and leaves them at the last port o/ call abroad. The guide is 


furnishee by one of the so-called ground operators abroad who 


acts as our representative. 


‘ 
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Affidavit of Harry S. Le Beau in Opposition 
to Government's “fotion 


Likewise, bus transportation and taxi services, as 


needed, are provided by the ground operators abroad. 


The network of service facilities and hotel contacts 
in Central and South America is at the heart of plaintiff's busi- 
ness. No services are rendered in New York. The activity in 
New York is limited to offering plaintiff's services in Central 
and South America. 


In response to the Government's REQUEST FOR ADMISSIONS 
(NO.7),Pplaintiff admitted that it has not qualified to do busi- 
ness in any foreign country. This admission was based on a 
legalistic misunderstanding and I wish to retract it as not i, 
accordance with the true facts. Plaintiff and its representatives 
abroad have complied with such rules and regulations as exist in 
the various countries in order to permit the described operations 
in these countries. Plaintiff would not be allowed to operate 
in the various countries without being accredited to the local 
hotel associatiorfs, as for instance, the Bahamas Hotel Association 
and the Jamaica Hotel Association. This accreditation to the 
various local hotel associations abroad must be renewed annually. 
In addition, plaintiff, as a condition to engage in its business, 
must maintain membership in the International Air Transport 
Association (I A T A) in Montreal, Canada - even though plaintiff 


does not engage in any phase of air transport. This is a matter 


of good standing in the travel industry of Central and South 
America. 


A 13 
Affidavit of Harry S. Le Beau in Opposition 
to Government's Motion 
Attached hereto is a copy of a written agreement between 
plaintiff and Martin's Tours Ltd. of Kingston, Jamaica, dated 
December 6, 1965, which is fairly typical of the arrangements 
which we make with foreign ground operators. Not all our agree- 
ments are in writing. In fact, most agreements are made orally, 
on the occasion when one of plaintiff's executives visits the 


country involved. 


I am informed that the language in the annexed written 


agreement may be confusing in regard to the financial arrangements 


which we made with Martin's Tours Ltd. and other ground operators. 
The usual financial arrangement is as follows: 
The ground operator charges us his standard fee, which 


is the same amount he would charge a retail customer. This is the 
fee which is incorporated in the price which plaintiff charges 


its customer. The ground operator then allows plaintiff a 
commission. When plaintiff pays the ground operator the price 
collected from the customer, plaintiff withholds that commission 
and remits the remaining net price to the ground operator. 

The financial arrangements with the foreign hotels’ is 
similar. The hotels grant plaintiff a commission on their stan- 
dard price. The standard price is part of the price paid by the 
customer. 

Since plaintiff only works with hotels with whom it has 
made advance arrangements, it is able to procure satisfactory 
accommodations for the American tourists and the Amex‘can retail 


travel agencies whem it serves. 


Affidavit of Harry S. Le Beau in Opposition 
to Government's Motion 


It is not correct that plaintiff's business consists of 


buying or leasing hotel space "in bulk" and then marketing it. 


It is not correct that the business of Le Beau Tours 
Inc. (of which I am also President) is identical with the busi- 
ness of plaintiff. It is true that Le Beau Tours Inc. is also 
engaged in the package tour business, but not in the Western 
Hemisphere except Canada. (Plaintiff renders no services in 
Canada). Le Beau Tours is engaged in a variety of other programs 
such as retail travel business, motorcoach and airplane charter 


business, railroad and boat cruise business, and fly-drive 


arrangements. 


A list of the hotels and ground operators which plaintiff 
has used in 1966, 1967 and 1968 in order to serve its American 
customers is contained in the complaint in this action which I 


have read. The list is correct. 


I attach hereto, photostatic copies of the Federal 
income tax returns (Form 1120) which plaintiff filed for the 
years 1966, 1967 and 1968. 


When, in answer to the complaint filed in this action, 
the Government stated that it lacked sufficient knowledge to 
form a belief as to the truth of the averments set forth in the 
complaint, my son and I offered to testify in a pre-trial deposition. 
Counsel has advised me that this offer was communicated to the 


United States Attorney, but was not accepted. 
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Affidavit of Harry S. Le Beau in Opposition 
to Government's Motion 


I respectfully suggest tnat the Government should not 
be allowed to obtain a summary judgment on the basis of its in- 


ae b — hs 


‘ 


sufficient knowledge of the facts. 


Sworn to before me 
this 23rd day of 
January, 1975. 


PATRICIA BELL 


Natery Public, State of New 
No. 60-5251690 Qual. in West. Co. 
Certificate filed In New York County 
Commission Exoires March 30, 1976 
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LETTER AGREEMENT DATED DECEMBER 6, 1965 ANNEXED 
TO AFFIDAVIT OF HARRY S. LE BEAU 


“Le Beau Tours Inter - America, Inc. 


100 WEST 42ND STREET (CORNER OF AVENUE OF THE AMERICAS-6rw AVE.) NEW YORK 36, N. Y., Wisconsin 7-6190 
NT 
December 6, 1965 


Mr. Ferdie Martin ; 5s RECEIVED 12 :+C 1965 
Martin's Tours, Ltd. 

P. 0. Box 226 

Harbour & East St. 

Kingston, Jamaica, W.1. 


Dear Ferdie: 


year. 


We understand that the compe 

and supervising all tour arr 

tions at hotels; arrangin 

Providing transfers be 

and nightclubs, sights » transportation throughout 
Jamaica by private car or motorcoach as well as the payment of 
the compensation of guides and for the tour escort. 


Would you kindly acknowledge this letter indicating your agreement 
to the above, 


- 


Cordially yours, 


a RS INTER-AMERICA, INC, 
by ist €(. f 


LO PCE ren 
Robert S. Le Beau 
Vice-President 
Approved 
Ferdie Mar 


In 
Martin's Fas 
by 7 - a ee 


ane 
a: 


fi 
r MEXICO JAMAICA, PUERTO Rico VIRGIN ISLANDS BAHAMAS CANADA 3 g 
~ Mize 44 Menkes City, 0. F. Narbow & East St, Kingston G1 San juan Holl, San juan P.0. Bou 1065, St. Thomas East St. Nassae 1380 Barre St, Montreal Ag 


A 


FEDERAL INCOME TAX RETURN FOR 1966 ANNEXED 
TO AFFIDAVIT OF HARRY S. LE BEAU 


. U.S. Corporation Income Tax Return 
wae | eee | 


TS 


Cnn tae more C Copieye: |centtcoce Ma 
& Sele ee pro Oo P E fA — — - ‘ x la 
i'wew ale NT - 
Ser tte te Oe tasee os 0 = we 4 ec amzkica, LUC, —= 
. peas home 006 sleet aoe . FT County to weed coed. 


seumens © | joo W).42 st ee a 


D Bu mnew Code Me. (ree inet ) City #1 tome, Slate, ond Zi? onde G Sater el ames trem line 
14 5ed.. (ome mivetoe 


729% NEw iMalwo- oe 


—_—$$=_ 


IMPORTANT—All applicable lines and schéduies must be filled in Hf the lines on the | Schedules are nots sufficient, see i instruction er 


1 Groas receipts of groas sales  _ewewien Leta: Returns and sllowances 
2 Laws: Cont of goods sold (Schedule A) and/or operations (attach achedvie) Cost 
9 Gress prem. 2 2 ee te ee ewe ew ew ew 

4 Orvidends (Schedule C) . 

5 interest on obligations of the United Ststan and US instrumental.Des 

oe A ee ee ee ee 

7 Ret 

@ Royets. . - - ee 

9 Net geire ascsetaestnaititn Gebietes 


GROSS INCOME 


10 Other income (sttach schedule). . . 
11 TOTAL incorme—Add ines 3 through io. 


12 Compensation of officers (Schedule FE) 
13 Selertes and wages (not Geducted elsewhere) os . 
14 Repeirs (do not include cost of improvements or capitan! ¢ see) *, 
15 Bad debts (Schedule F if reserve method isuwseed) . - ee 
Ge o ee ee wr te Nise a a 8 
Tame (attach schedule) . SAREE, 
Po ee . 
Contributions qomach schedule—eee instructions for 5 tentationt « 
Losses by fire, storm, shi ipwreck, other casualty. or theft (stlach schedule) - 
Amortizaton (attach schedule) - 
Depreciation (Schedule G) 
Depletion (attach schedule) - 
(a) Pension, profit-sharing, stock bonus, annuity plore (see ‘het ° 
@) Other employee benefit plans (see >. . . Peewrery. 
Other deductuss (attach vcnaaut CFR NSLS . Pr cuReo. 
TOTAL deductions in lines 12 through 26. - . _ ranks Dv . 
Taxable income belore net opersting toss deduction and special deductions (line 11 less line 27) ° 
Less: (a) Net operating boas Geduction (see instructions-—etLach schedule) . 


(>) Special deductions (Schedule 1). - - woe + « 
30 Teradie income (line 278 tess ine 29) . ° 


DEDUCTIONS 
BEBNESSES 


Buus 


TOTAL income tax (Schedule J) sua 
Credits: (#8) Tax pald with Form 7004 application for extension onan wine ‘ 
() Payments and credits on 1966 declaration of estimated tax. e 
(c) Credit trom regulated inwesunent companies (attach Form 2439) . « 
(¢) Credit for U.S. tax on nonhighwey gaa. end tub. off (atusch Form 4136) ——————— 
33 if tax (line 31) ts larger then credits (he 32), the balence is TAX DUE Enter balence here ———————— 
34 It tan (ine 3)) be tesa than credits (hme 32) - ee Enter the OVERPAYMENT here —————— 
35 Enter amount of line 34 you went Credited on 1967 estimated tax ..--- ‘ a Refunded .. - 
Under penatives of perjury. | declare that 1 Rowe examined thes retum, including etomnpenring achedules and ststements, end te the best of my 


hnowtedge ond betel! it ts true, correct. and complete. |! prepered by & person other tran te. oayer, hie decierstion fh besed on al! intormation of 
which he he. ery bnowledge 


Signeters of pitees * 


 Tedevidwal oF tre pigeotere of prepares ae 
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Federal Income Tax Return for 1966 Annered 
to Affidavit of Harry S. Le Beau 


“porre 11276 11966 en eee 5 : a 


ee ee 
Schedule A—C A—COST OF “GOODS | so.d _(See In instruction 2) Schedule C-—DIVIDENDS (See instruction 4) 


1 leventory at beginnung of years . | okie = 1 Domestic corporations sudject to 2555 deduction . 
Merchandna bought for manufacture of sale. |... 2 Certain preterred stock of public utilities. 
Seleries end wages. se we ee . sarnsemd 3 Foreign comporabons sudject to BS% Ceducbon . 
Otner costs (attach scheduie). . . 4 Other Cridends trom foreign corporations . 
TEE: 6s ole 1 Dc fH 4) Te omne me Seta 5S income from contrniied foreign corperstrons 
Lets Inventory et end of year. . - . (eturch Form 3646). 2. 6 es 

7 Cont of goods sclo—Enter on tine 2, pee tT 6 Foreign Uhidend gross-up (section 78). 
Method of Inventory valuatrun —.—— ——.—~ =. verwmomnmmon] J Qualityng , dividends from affilisted groups 

<emmmecetstecrmcscivasmccinmdehens % ‘(O6CHEN Z43(8)) . ise a Acs ba 


8 Othe . . aioe 
© Totat—Erter on lind 4, pane a° 


Schedule E—COMPENSATION OF OFFICERS (See page 5 of Instructions) 


Tou! compemsation of officers—Enter here ond @ on line 12, page 1 © <3 > 
Schedule F—BAD DEBTS—RESERVE METHOD 9 instruction 15) ~ 


2. Vendo antes and eceovels ce- > > 6. Amepat cherped 7. Reserve tor tc3 debts 
Coyvebes Ge Btandeng bl ond of year 24 K egaiest reserve lend o! paar 


Schedule G—DEPRECIATION (See instruction 22) 


Taxpayers using Revenue Procedure 62-71 Make no entry in column 2, enter the cost or other Basis of assets held a! end of year in chcend » 3 
end en' enter | the o ceumulated Seprecietion in columa | 4 

TS Bethod of 

wr pete 

Geprecia 


L Groep ond purceime Cam § 1 Coster 
Of Gea npiwe o! properly 7 olner bows 


1 Total additional first-year Gepreciation (do not inchude In Hers below) 


Buildings « . © « «© © 
Furmimure end fistures 
Tramsportston equipment . 
Machinery and other equipment 
Othe (spectty) — 


Tote! Par 
Less emount of depreciation cisimed in Scredule A and elsewhere on return 
Esliance—Lrter here anc on ine 22. praee ! 


Schedule H—SUMMARY OF DEPRECIATION 


St toe Vee mee , Sum chine ats of Addams! best wear 
| rr Orme fhe owe years Guests tre tee 179) 


A iz 


Federal Income Tax Return for 1966 Annexed 
to Affidavit of Harry S. Le Beau 


Form 2170 (1766) 


1 (a) 85 percent of ine 1, Schedule C 
(b) 60.208 percent of ine 2. Schedule C 


(2) 8S percent of ine 3, Schedule C Aer ic ie hae oe ke a oe et en 
Tota! (not to exceed BS percent of [line 28, page 1, less the % m of knes 3 and 5 of this schedute)) 

cent imitation does not epply to « year In which @ net cperating loss occurs.) > 
100 percent of fine 7, ScheduleC 2 1 1 ee ew he eh 


oe a ee on * « 


(™he 25 per- 


oe 2 oo & See 


Dividends paid on certain preferred stock of public utilities (see instructions In case of net operating loss) . 
Western Hemisphere trade corporations (not allowable in year of net operating boss). - 


Total special deductions —Add lines 2 through 5. 


1 Texadie income (line 30, page }) - - se + ig 


Enter here and on fine 29(b), page 1 . 
Schedule J—TAX COMPUTATION 


2 Surtax exemption (line 1, $25,000, of amount apportioned under section 1561, whichever is lesser) 2 we se 


3 Une j less tine 2 . 


4 (8) 22 percent of fine} . 
(©) 26 percent of ine 3. 5 he) es Sha ria) 6g ae 


(c) If multiple surtax exemption is elected under section 1562, enter 6 percent of fine 2 . 


_3%372' 
TASER 


& income tax (line 4, or line 26 of separate Schedule D, whichever is lesser) a ee 
6 Foreign tax cred (sttach Form 1318). oS Ramer So OO Se ate Om eS 


+ ep SieesieeSs. 60 46 <b 8 eo wes we 4 0 SS 


& investment credit (attach Form 3468) 2 6 5 6 ee ee ee So te 


@ Une 7 tesslineB. . - 


30 Tax under section $41 af the intemal Revenue Code (attach Schedule 1120 PH) 


2 w 34.9_ 


a ee 


11 Tax from recomputing prior year investment credit (attach computation) . . 


12 Tote! tax—Add lines 9, 10, and 11. 


Le ae. eee 


t (1) Did the corporation at the end of the taxebie year own directly 
or indirectly 50 percent or more of the voting stock of 8 


. dornestic corporaven? . . . « «Ye (1) No 


(2) Did ary corporstion, indmdual, partnership, trust, of asso 
clavon et the end of the taxable year own directly of 
indirectly SO percent or more of the corporation's voti 
ete. 6h es 2k Be ee OD oe 
(For cules-of attribution, see section 267(c).) 
Wf the answer to (1) of (2) is “Yes.” attach @ schedule 

showing: ) 

(a) name, address, and identifying number, and 

(b) percentage owned. ‘ 
If the answer to (1) sbove & “Yes,” Include the taxable 

income (or toss) of such corporation for the taxable 

year ending with or within your taxable year. 


J Did you have any contracts oF subcontracts subject to y 


Renegotiation Act of 195i. - + + + + Yes O No 
it “Yes.” see Inst. K Enter amount here —.-.—_-_ ---.—--.--——--- 
K Did you st eny time during the yeer own directly oF indirectly any 
stock of @ foreign corporation? oss TOO @D 


If *"ves.”" attach statement required by instruction N. 
Lt Amount cf tazable income (or loss) for: 1963 .. 


i901 . 1 £085.03 1965 “ANB 


MM Did you claim # deduction tor expenses connected wal": 

(1) A fhunung lodge (FD. worung tench or farm [). fishing 
comp [. reson pr party [). plessure best of yacht [). or other 
similar facihty (3! (Other than where the operation of the facilty 
wes the principe! business.) Yes [) wo Ja” 

(2) The leasing, rentieg OF Ownership of es hotel room or 
suite [ J}, avartment (J, of other dwelling ((). which was used by 

(Other than 


use by employees while in business travel status) Yes [}) Wo 


customers of employees of Members of their formic? 


(3) The attendance of your empinyess’ Aamives at conven: 
tors cr busness meetngs? Ves [) No 


Emer here and on line 31, page 1. 


. (4) Vacations for employees or members of their familias? 
(Other than amount reported on Form W-2) Yes [) No a 


Principe! product or service 


Were you a member cf # controlled grovp subject to the pro 
Visions of sectipe 15617 Yeu [) No Af or section 15627 
Yes (1) No a 


“if “Yes,” check type of reletionship: 
(1) parent subsidiary 
(2) brother-sister Bars wack Wen 
(©) combination of (1) and (2) D) (see section 1563) 
Were you liable for filing Forms 1096 wend 1099 or .. © the 
calendar year 19667. . . - « « - + - + Ves [, ne 
' “Yes,” where were they filed? ealmnineeminenes sinh penis 
Did you make distrbvtrons during Ure tesable year: 
(1) thet are not considered wholly taxable as dividends to 
shareholders because of insufficient earnings and profits, or (2) in 
@ section 333 hquidation where shareholders ere taxed on thew 
pro rats share of earings end profits? . . . Yes [J ne 
(See sections 316, 301, and 333.) tf this Is @ consolidated retum, 
enswer here for the perent corppraten and on Form 851, Affilistions 
Schedule, tor exch subsidiary. ~~ ; 
Was there any substential changes in the manner of determining 
quantities, costs, of valuations between opening and closing 
loventory? Sia nyo 
i “Yes,” attach explanation. . » 
Were you @ US. sharehokter of any controlied foreign corpore- 
Yes [) No (See sections 951 and 957.) If "Yes," 
attach Form 3646 for cach such corporation. 


tour 


A 20 
Federal Income Tax Return for 1966 Annexed 
to Affidavit of Harry S. Le Beau 


. 


Form 3120 (1956) 

Schedule L—BALANCE SHEETS Bepromang of tazelse voor 46 Ot leseive pear 
osname Psa aP ae CNS sl cessiincsibapsaibanatinsesenees teeapeaseeemeneht ere meniamsensiesiatai a Et ce 
f ASSETS ~ is ‘ol Boe = = — 00) An-wys Cr () Teut 


1 Cash . 


2 Trade notes and eccounts receivable . PAS TE bay hee RF Novem LS 
(3) Less sliowance for bad debts. ; t. pwors Rie £49 % 


Ivan 64 


Inventories . . - ‘ 
Gov't obligaLons: (2) US. and instrumentalives . 
(bd) Stete, subdrmions tereof, etc. 
Orher current essets (each schedule) . 
Loans to stockholders . 
Mortgage and real estate loans. 
Other investments (attach schedule) . 
Buildings and other fied depreciable easets . 
(a) Less sccurruleted depreciation . 
Depietable aseets . . - ee 
{e) Less accumulsted depletion . 
Land (net of any amortization) . 
12 imang.dDie assets (amortizable only) . 
(a) Less accumuleted amortization 
Other rssets (etrach schedule) . 
Tota) msets. . tt. 
ABILITIES AND CAPITAL 
Accounts payable. . 2 1. 
Mies. notes, bonds payable in leas then } yr. 
Other current liabilities (attach schedule) . 
Loans from stockholders. 2. . 2 2 6 
Htges. notes, bonds payable in } yr. or more. 
Other Labilitvws (sttach schedule). . . 
Crpital stock: (a) Preferred stock . 
™ @) Common stock : 
Paid-in or capital surplus (attach reconciliauon) . 
Fetzined eamings—Approprialed (attach sch) . 
Retained Serene — TRAE eRes ° 


Less cost of treasury stock. . 
Tctal liabdiities and capital’, 


Net income perbooks. . . . 1. «se 7 Income recorded on books ais: sae year not 
Federalincometax. . . . . seoee . Inctuded im the return (itemize) 

Excess of capitel fosses over prerirh gains . 4 : (a) Nontaxabie interest $.... 2.0... 

Taxable Income not recorded on books this 

er cel Re nT — 


Expenses recorded on books thr year not &gaimst book income this yeer (itemize) 
deducted in this return (Hermze) (2) Depreciation . $i... 
(a) Deprectetvorn 2. aenabeinioecanedraubaaeal (>) Depletion . 

(>) Deptevon 


- eS Tota! of lines 7 ond 8 . 
Jota! oF ines } theoush 3 t&xY Uw F Ove | 10 Income (une 28. pene })—ine 6 fess | s. 


oy.) "Schedule M M-2—ANALYSIS © OF MEAPRROrTn toe RETAINED EA EARNINGS | PER t BOOKS Aine 24, . pene 4) 


Belance ef bepinning of year. 2... WTI... .—| § Distmduteons: (#) Cash . 

tiet income perbooss. 2 2... . | AOD SO. (b) Stock . 

3 Ciher increases (:ternize) .... “ asaseeane (c) Ivoperty . 
6 Other Gecresses (itemire) _.... 


T&D “eb OWE TR. / Bs : 


7 Tote! of ines 5 and G 


Total of bnee 1. 2? ena 3 i) }. \ “y 4 it B Daiance at end of year (ine 4 joss n! 


Bm ed US COVLROUNT PROT Bm, OF FT .1—-O Siw O25 - 


FEDERAL INCOME TAX RETURN FOR 1967 ANNEXED 
TO AFFIDAVIT OF HARRY S. LE BEAU 


For calendar year 1967 oF other tanable yeor Beginning 


US. Vressety Or periment « 1967, ending . seiasdieiineaanady icsiaeie 
Halernet Revenve Sererce PLEASE TYPE oR PRINT) 


cma 1120 .| -.U-S- Cu. poration Income Tax Ret n 198 


Crech 1 | Rowe C Employer tdentificaLon No, 


atctmcatenecccese a San Sis Sl An N 
: es Soest! Le Peau Tours Zane, Amzere Tae |i3" 25780) 
cefporautn hhumtor ang sireet F County in pce tocetes. 
eeetmwe 2 |UD WY) Se. el 
os Bowness Cote Me (ver wast.) City or town, Sicte, and 2IP coe G Cater thal esses from tine 


34, column (0), Scredele & 


a (See instruction &) gl 
1992 VAN bee 183 
IMPORTANT—A!! applicable lines and schedules must be filledin. If the lines on the schedules are not re see instruction N. 
foe cere ind schedules must de ti' e _——_—— dono nail Brno aaetin 


1 Gross receipts or gross sales Less: Returns and allowances . 
2 Less: Cost of goods sold (Schedule A) and/or operations (attach schedule} 
DORR 6 nak ee ee 6) ee Cee eC ee) oe & 
4 Dividends (ScheduleC) . . 2. «© «© © © © © we we ew ° 
5 Interest on obligations of the United States and U.S. instrumentalities . 
6 Other interest . 2. 1 6 te ee 
S Grcekeen 4.66 & > ss 
8 Gross royalties . . .- ae one 
9 stat going (ecses)-—-toopecete Seheeete) ee ete 
10 Other income (attach schedule) . . . bloat obi, cima 

11 TOTAL income—Add lines 3 through 10_. te ee 
Compensation of officers (Schedule E). . . « - + «+ « 
Salaries and wages (not deducted elsewhere) . . 
Repairs (do not include capital expenditures) .  . 
Bad debts (Schedule F if reserve method is used). . 
Rents . . 
Taxes (attach wanna Petite: | pepeL 
WOE. 5-58 we SS we es we 8 
Contributions (attach schedule—see instructions‘for limitation) . 
Casualty or theft losses (attach schedule) . : 
Amortization (attach schedule) . . 
Depreciation (Schedule G). . 
Depletion (attach sch Jule) 
ce ee ee en ee ee a ee Se Oe Te Se ee 
(a) Pension, profit-sharing, stock bonus, annuity plans —— Form 2950) . 


"you" * 
(b) Other employee benefit plans (see jnstructions) 
Other deductions (attach schedule) . ©) RaRSS PLE AIC eh Sw | hehoaul 


TOTAL deductions on lines 12 shail ae uks a | “V3u595 e/ 


Taxable income before net operating loss deduction and une detutioes (line 1 less line 27) . 
Less: (a) Net Operating loss deduction (see instructicns—attach schedule) |. 
(b) Special deductions (Schedule !). . é ae seek 
Taxable income (line 2Bless line 29) ree Yn ea ee ao ee 
31- TOTAL income tax (Schedule J) . e 
«| 32 Credits: (a) Tax deposited—-Form 7004 application for extension (attach dh 
(b) 1967 estimated tax payments Gnclude 1966 everperment allowed es 2 credit) 
(c) Credit trom regulated investment companies (attach Form 2438) 
” (6) Cred for U.S. tax on nonhighway gas and tube oil (attach Form 4136) 
3B it tax (line 32) ts barger than credits (line 32), the balance is TAX OUE See instr. G for Tax Deposit Spstem ———>> A solo 
34 W tax (lime 31) is tess than credits (ine 32)... |... Enter the OVERPAYMENT there 
35 Enter amount of tine 34 you want Credited to 1968 estimated tax Retunded ; 


GROSS INCOME 


DEDUCTIONS - 


Under peneit» © of perjury. | declare that | hawe examined this return, including accompanying schedules end statements, and to the best of my 
browledge end belef it ts true, correct, and complete If prepared by & persor other than taapeyer, his Geclaretion is based on all information of 
which he hes eny hnowlelge 


~ Signatere of omcor 


I55. E44 SA MYC. 0017. 


0-10 1602-5 


2)” indvehduni or bem signalare of prepares 


. oJ éik ; é ist} 


A 22 
Federal Income Tax Return for 1967 Annexed 
to Affidavit of Harry S. Le Beau 


Form 1120 (1967) 
Schedule A—COST DF GOODS SOLD (See Instruction 2) | Schedule C—DIVIDENDS (Sce Instruction 4) 


1 Inventory at beginning of year. 6 5 6 peersceresrmermeceerceneenerees Domestic. corporations subject to BS% CeductiOn . |. mem srm ees 
2 Merchandise bought for manufacture OF SBIO . |...--conecceemesneerenesmes Certain preferred stock of pudlic utites. 2 6 |. 

2 Selenes and wages. . - ee 2 Facossnesersonsansessen eases Foreign corporations subject to ES%. de¢uction . |...-.. 

4 Ciner costs (atech schedules). - < Dividends from wholly owned foreign ssbsidares 

ty 6 sowennintenin sudject to 100% Ceduction (section 245(b)) 


6 Less inventory at end of year. . Other dividends from foreign corporations 
7 Cost of gr0¢s solé—Enter on line 2, pese ¥ 
Income from controtied — co:porations o 
tAethod of Inventory valuation .......—.-.-_—-----—- evenen tach Form 3646). . ea 


Foreign dividend gross-up dioniieis rr 


Qualitying dividends (rom affiliated groups 
(section 243(b)). . . re" ie eee 


SLSR Ty: S| LL Oa Pn ea ee 
10 Total—Enter here and on line 4, page 1 
Schedule E—COMPENSATION OF OFFICERS (See instruction 12) 


wee —— & Amount of 2. Lepense sceovet 


'Y Semen Th Prater compensateon elo mances 


Total compensetion ot officers—Entor here ond c on grey 12. page } 


Schedule F—-BAD DEBTS—RESERVE METHOD eee instruction 15) 


_._ mao mount odéed te teneree 
1. Soles on accovst ‘ae Lanier" Coearcan 6. Amount charged 7. Reserve tor Dad Codts 
provision 


apart reseree et end ef year 


1967 .! 


Schedule G—DEPRECIATION (See instructions for Schedule G) 


Tarpayes using Revenue Procedures 62-21 and E5-13: Mate ne entry in column 2, enter the cost or other besis of assets held at end of your m 
column 3. and enter the sccumulsied depreciation st end of |_year in column 4 
© Depreciate ¥ f 
1. Grows ons gvierune dew . glowed wrecioton en ‘ ee 7. Deproctetwa tor 
Of descrnpion af gperty o* pier years 1 Sepreusion tees year 


Buildings 

Furniture and fixtures. 
Transportation equipment : 
Mechinery end other equipment 


3 Less emount of depreciation eunnes in vienemune A and elsewhere on return 
4 Uelenco—inter here and on line 72. page} . < * 


_ Schedule H—SUMMARY OF DEPRECIATION 


. — conanaina Ad@rewes' best 
St eight tine zc ei Roteme ‘tem ot me (corto a 


Otner (spec ity) 


=?) ond 6-33 
2 pt 


ob0— 10 rease-) 


Federal Income Tax Return for 1967 Annexed 
to Affidavit of Harry S. Le Beau 


Form 3120 (1967) 
Schedule I—SPECIAL DEDUCTIONS 


18 percent of line 2, Schedule C 
6 &) percent of line 3, Schedule C 
100 percent of line 4, Schedule C. . - 
~ 9 To<a—Not to exceed &S percent of (line 28, page 1, less the sum of lines 3 and 5 of this schedule), The 85 per 


« 


o cent limitation does not apply to a year in which a net operating loss occurs 
‘3 100 percent of line B, SchedileC . . - ee e's 
4 Dividends paid on certain preferred stoc!. of pudlic utilities (see instructions {0 Case of met operating css) . 
5 Western Hemisphere trade corporations (not allowable in year of net operating loss) . 
6 Tota! special deductions —Add lines 2 through 5. Enter here and on line 29(>). pagel . 
Schedule J—TAX COMPUTATION 


1 Tazable income (line 30, page*) - - © + © © © © © ye ey oe ee Se 
2 Surtax exempuon (line 1, $25,000, or amount apportioned under section 1561, whichever Is lesser) 
3 Unellessine2. . »- + «= 


4 (e) 22 percertofimel. . . - - 
@) 26 percemtcitined. 2. 2. 2 2 2s se ee ee ee eee ees 
(c) ff mutipls surtax exempwion Is elected under section 1562, enter 6 percent ofline2 . 
5 income tax (line 4, or line 26 of separate Schedule D, whichever Is lesser) . + 
6 Foreign tax creda (attach Form 1118). . - © - © © © © © eae 
2,7 UneSteslinnG&. 2 2 2 es eo es ee ew ee ee eo ee 
8B Investment credit (sttach Form 3468) . . 
ca) te eae ae he See ee ae 
10 Persona) holding company tax (attach Schedule 1120 PH). .- 
31 Tax from recomputing prior year investment credit (attacn computation) 
* 42 Tote! tar—Add lines 9.20, and 11. Enter here and on line 31. page 1 


(4) Vacations for employees or members of their families? 


\O 
H Date incorporated ...._--__----. -— ind Y ee ee (Other than smount reported on Form W-2.) Yes [) No 
M Refer to page 7 of instructions and state the: 
8 {1) Pid the corporstion et the end of the taxable year own directly TO 
or indirectly 50 percent or more of the voting stock of 2 Principe! business activity... Ave _ 
domestic corporation?. . . - - - - Yes) No 
(2) Did any corporation, individual, partnership, trust, of B38o é 
ciation et the end of the tazebie year own Girectly of 3 
indirectly 50 percent or more cf the corporation's vote Principal product of service 
MOND as oko) 34. ak: ee ee ee, oe 
For rules of attribution, see section 267(c).) 
Wf the answer to (1) of (2) Is “Yes,” attach #8 schedule —— x nr 
showing. . Were you a member of @ controlied group subject to the pro 
(a) neme, address, and identifying number, and visions of section 1561 Yes [> No [%. of section 15627 


(@) pertentage owned. Yes No 
it the answer to (1) above is “Yes,” include the taxable it Yes,” check type of relationship: 
income (or toss) from line 30, page 3, Form 1120 of such 
corporation for the taxable year ending with or within (1) parent subsidiary (2) 
your taxable year. (2) brother sister () 
J. Did you heve eny contracts or subcontracts subject to the (3) combination of (1) and (2) () (see section 1563) 


Renegdtisuon ALt of 19517. s+ o 2 WE We liedte tor filing F 1 
tf “Yes.” enter the eggregate gross Goller amount Billed dui ere gee ae my Cans AROS ane SEND ar S08" 
calender year 19677 . - .- e ~ Yes 


the year ....-....---- at saan 
K Amount of taxable Income (or toss) from Tt pege 1, Form 1120 
tor. 1966 13 0 $5.01 1965 TAYSID? r966 130 91223 
L Did you claim # deduction for expenses connected with: Was there eny substantial chwinge tm the manner of wetermining 
(2) A huang lodge (J. wortung rench of farm [}. fishing quentives, casts, of valuatons between openng and closing 
camp [). tesort property [). pjsssure bost or yacht [). or other inwentoryy? we ee ee ee ee es OD Ne 
simiiar fecibty (J? (Other then where the operation of the facility if “Yes,” attach explanation 
was the puncipal business.) Yes [}) No Did you pay Gwidends during the texabie year which you considered 
(2) The leesing. renting. of owrersyp of 8 hotel room or te be partially of wholly nontaxable to shareholders’ Yes () No OD. 
Net (See sections 301 and 3/6) I! Lows 19 & Consolated return, answer 
sulle (). spertment []. or other dwelhng DD. which was used by here for parent corporation anc on Form BS}, ‘AMiations Schedule,” 
Customers of employees of members of their families? (Other than for each subsidiery 


use by employees while in business travel status.) Yes [) No Were you « U.S. +e of any controlied foreign corpore- 


(3) The etendence of # fn 
of your employees tion? Yes [) No fl. (See sectvons 951 and 957.) If “Yes,” 
tons of Dutiness meetings’ attach Farm 3646 for be-h such corporation 


A 24 


Federal Income Tax Return for 1267 Annexed 


to Affidavit of Harry S. 


. e : 
Form 3129 (4967) 


ASSTIS 
1 Cash .” 
2 Trade notes and accounts recelvable . 
(a) Less silowance for bod debts . 
inveriornes . . . . . . . - 
Gov't odligations: (a) U.S. and inst-umentalities . 
(bd) Stste, subdivisions thereof, etc. 
Other current assets (attach schedule) . 
Loans to stockholders . 
Mortgage and rea! estate loans . 
Other investments (attach schedule) . 
Buildings and other fixed depreciable assets . 
(a) Less eccumulated depreciation. . 
Depletable assets. . 2. 2 we 
(a) Less accumulated depietion . 
Land (net of any amortization) . 
Intangible essets (amortizable only) . 
(a) Less accumulated amortization 
Ovher assets (ettach schedule) . 
Total assets. . . « 
LIABILITIES AND CAPITAL 
15 Accounts payable. . . *. . « 2 6 « 
16 Mies... notes, bonds payabie in less than } yr. 
17 Other current liabilities (attach schedule) . 
18 Loans from stockholders. 2. 2. 2. we 
19 Miges., notes, bonds payable in 1 yr. or more. 
20 Other liabilities (attach schedule). . . 
Capital stock: (#) Preferred stock. . 
(b) Common stock 
Pasd-ia ‘or capita! surplus (attach reconciliation) . 
Retained earnings—Appropiiafed (ettach sch.) . 
& Retained earnings—Unappropriated 


Less cost of treasury stock . — 
Total habiitres and capital . 


I- Beau 


Schedule L—BAILANCE SHEETS 
_2Beaaning of Lavelle year 
(A) Amount (B) Vote 


~My. 
ON AO $629.9 


| {C) Amount 


Toho 4¥. 


so 


Pege 4 


(D) Tout 


OR AYP IVS LY 


laos 4. \w 


Schedule M-1—RECONCILIATION OF INCOME PER BOOKS WITH INCOME PER RETURN 


Net income per books . 

Federal income tax . 

Excess of capital fosses over ane gains. 
Taxabie income not racerded on books this 
year (temue) . 


Expenses semene on books this year not 
cecucted in thes tetum (termze) 
$... 


(2) Depreciation 
(>) Depleuon . 


1 Balance et beginmng of year” _ 
2 tet Income per books . 
3 Other increases (:temize) ..... 


Total of Lnes 1. ?, ana 3 


RY‘ be tm bea 


7 Income recorded on books this year not 
Included tn this return (itemize) 
(a) Tax-exempt interest $............... 


Deductions In this tax retumm not ar | 
against book income this year (itemize) 

(2) Depreciation 
(b) Depletion . 


Total of lines 7 and 8 


= 9 ° ete 
; ase. oN | 30 income (ine 28. page 1)—line 6 less 9 - 


5 Orstributions: (2) Cash . 
(b) Stock . 
(c) Property . 


Other ee te). 


Totel of tires 5 end & . 
8 fiatence at end of year (ne 4 less n. 


40771 


we OV US COU eet nt mle Ott Rt 1 © teow 


A 29 
FEDERAL INCOME TAX RETURN FOR 1968 ANNEXED 
TO AFFIDAVIT OF HARRY S. LE BEAU 


oe 5 ‘-"“y.S. Cor; oration licome Tax Return 
rorw 


For calenger yeor 1968 er ether toreble yeor beginning 
vs 


US. Verwsury Oopertnent ° Hate omen nesswae 3968, ending ..—---.-.——— + hci 
Extgrnol Pouonue Servet ‘ (PLEASE TYPE OR PRINT) 

Check it o— Name 

Acie trenemnne 


bier orimeny Le Dea i Teuns Zune brenses . re. 

= ee & are Member sedavet ..- ae Se ee F County in wich focied _ 
Th C2'ed totes , 

C _Fersonal holding Co O° 122 ee . Aj.  Nideirld 


© beainces Cote he. (se pags City & town, Site, ood LIP ee : se - = , Py G Later tors) onsets fr no hee | 
Yet satiation) ; : or ys 3 4 :¢ 


34, column (D), Scredeie 
U (See instrvetee ¢ 


IMPORTANT—All spplicabie iines and Soren must be filiedin. If the lines on the schedules zre not aieen, See instruction N. 
4 


. - Gross secolpts or gross sales ..:;.... aves Leas: Returms and allowances ... 2... coe eee 
2 Less: Cost of goods sold (Schedule A) and/or operations (attach schedule) oar oF. Ive wnt 
Claes 6 st * hag tes ; 
~ & Dividends (Schedule C) 07, St te > 
““S“Ynterest on obligations of the United States and u. s. Instrumentalities £5 
“6 Other interest: SU ere aide acer ,* 2%, ‘satents> 
‘7 Gross rents - : " gig 
"8 Gross roystties : eewr ete a eae 
~9 Net gains (osses)—(seperate Schedule D) ¥ see) oe gee eo Seslee 
“10-Other Income (attach schedule) see rte er. FLA 
1 "> ~-TOTAL income—Ada lines Sthrough'10 . "**." ‘ ; 
pee 42 Compensation of officers (Schedule €): : : th ees | ee, cia t Peete 6. on Ff PRES NES 
1S 13 Salaries and wages (not deducted elswwhera) 2 Seti es Shs ee te eA EY Ib ao", re “Thetis. 
3; | 14" Repairs (do riot include capital expenditures) °° ; : 
j25 Bad debts ee ee 
36 Rents errs os Oise. ae 
17 "Taxes (attach schedule) ” * Faowemiet:; - 
~S8}18 Interest 2S See aS “e". 
*19 Contributions {attach schedule—see Instructions tor lmittion) 8 
_20° Casualty of theft losses (attach schadule) 20°. 7S. wo “a: 
2a Amortizasion (attach scheduie) *. “ un Ses ’ : ; ‘ 


Ae lee es de tehe 


“23 “Qy-Pemion,- ‘profit: sharing stock bonus, annuity plans (ettech Form 2950)... 1... 

*"5* (@Y-Cther employee benefit plans (see instructions), (Mise, . LIQO2.. 
"26- Other deductions (ettach scheduleAaP fuses Aare, PRon be Pe nnn Tante Tos lioter, fi 
OTT 1. TOTAL deductions on lines 12 through 26. -- ei, e ‘ettde g wes h St 6: 08a ese 
2B Taxadie incoma@ before net operating loss deduction ‘and special Serb 11 fess line 27). 


ak “eee 


tf 


ica Pat 


29 Lessr. (2) Net operating loss deduction (see Instructions—sttach schedule) 


M.S" 3 (bY Special entation mate ms Sead ok ke ete 30, 12908 — 
30 Taxable income {line 2B less line 29) 2. we Ss co sok a : ie 
“| SIT paf TOTAL, TAX {Schedule J) 2-1 4-7 = 5 res 4 + 


oy! — (a) Tax ¢rpouded—Form Joos sppliabos fe: “ees (attach om 


a: cred-+—do not include any “quick ratond” of overpsymeni of 1968 
eu aL '** extamated tax epptiod tor on Form 4466)... 0. fy wee eres 
# Sy 'cae.fe) Creci from regulated lovesiment companies (attach Form 2439) . 


oe Rae : () ith eek tn anes (unctude 1967" ovechoymnesd tht BA 
’ 
je. .- G@) -Crvdt for US tox 06 nombighwey gas end lube oil (attach Form 4136) 


;x TAX Due (live 33 fess tine 32). See instruction G for os deposit system . 


| 34 OVERPAYMENT (line 32 tess tine 33). 55S fcuk 8808 Nee Le. 0 te eg le 


tb ZS Enter armout of tine 34 you want Credited to 1969 extrmated tas 4... 2 we ec urehe cleat Defunded Jot. 
Ty > ra a enema setrene rpapmmenemennpenersamneeene ea thE ERR eee eee 
Unter peme.tiee of paran | Gectere hel | town ov. mined idle retere incteding rns ap ot schedwien gad tteinmerts, eed te tee bow! of Uneet o brit tes, 
omer? eet eer eee tate ee ee Ate cecteretion te Masel © oll aharmeten o wah be hae wey i~womion wee “7 
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Federal Income Tax Return for 1968 Annexed 
to Affidavit of Harry S. Le Beau 


Form 1170 (1968) 
Schaduie A—COST OF GOODS SOLD (See Instruction 2) Schedule C—DIVIDENDS (See Instruct.on 4) 


ee ome I 


1 Inventory ot Beginning of yOar © © 6 6 6 pevvenememermsreeseemenned J Domestic corporations sudject to 25% Codecton. |e 
Merxhard se bought for manufacture or sale. |... +1 2 Certein preferred stock of public ulviues. 2. fe 
felnes end wages. - 2. we ee > ecipciainmainiennineabdniaa 3 Foregn corporations sul ,ect 19 ES% Cedccion ¢,, | eae eave-cnsinenescenacean senaann 


Gthercerte (ates ereren: Sear ate 4 Dividends from wholly-owned t-!gn subsidiaries 
oe eae Raa Sst w ocecmeeccnsssseceeeemneef —— Subject to 100% deduction (zacton 245(b)) . 


Less invertory st end of year. . : 5S Other dividends trom foreign corporations. 
Cost of goods solé—tnter on line 2. page $5. 

6 Income from controlied 4 co’posabions 
Method of Inventory valuation . shines acai vidios (attach Form 3646). . ee ra tree 


7 Foreign dividend gross-up ities 18). 


ieisenotatbentbnabte som eemmensee oo womermrmnermersomcecemerecmececeseement B Qualifying dividends from afliliated groups 
Wes there any substantial change in the manner of determining quan- (section 243(d)) ete hse ie See ies ae es 
tities, Costs, OF valuations between cpening and closing inventory? 9 Othe .. 

Ys 1 No). If “Yes,” ettach explanation. 10 Total—Enter hore and on tine 4, page 1 


Schedule E—COMPENSATION OF OFFICERS (See instruction 12) saat ee 


ay 4. Time Percent of corporate: 
1, Nome ot otheor 7 ee 2 Tite | eovwteg to 4 sicbewnes 


S Gomme | € Prelerrea 


Total compensation e eMiceinmnEnter here ane | on tine 12. page » 
Schedule F—BAD DESTS—RESERVE METHOD = instruction 15) 


ois tae ~_Ameunt 066ad tv teserve 


| 2. Trade notes end acenwa’s re 6. Amount charged 7, Reserve tor tag gets 


1. Yous | coivabie outstanding oi ado! pear 3. Sales on acenvat | EH Carvent yore PR \e Brunsl reserve #1 end of year 


1964 .}..... 

1965. 

1966 . 

1957.1. 

1963. 

Schedule G—DEPRECIATION (See instructions for Schedule G) 


Taxpayers using Revenue Procedures 62-21 and 65-13) Make no entry in column 2, enter the cost or other basis of wssets held at end of year in 
column 3, end enter the accumulated Cepreciation at enc of year in cclumn 4 


p tnd guiceioe class | 2. Date 3. Coster 4 Veperissee & Voined of | © Lee 7. Deprecisten ter 


allowed or 2 owable compulieg 
HR tone! property scqulred . ether ews Wn Drwt pears eeprecss sen” ue 


To's) addtronal first year depreciation (do not Inciude In Items below) Ser een mReints aareneareeree her anes 


Furniture and fietures . 
Trsaasporiation equipment 
Machinery end other equipment 
Cther (specify) ......... 


2 Totals 


3 tess amount of depreciation Claimed in Schedule A and elsewhere on retum 
4 t: tu Frter here ane on bine 22, pagel . 


Seneduta H—S UMMARY_ OF oF ‘RECIATION = 

| Suaghthae Geclnirg botemee paar ag 

1 Under Bee Pose \ ‘ i oad wee <i 
61-2) ens b> of 


2 Ocner 


A 


2 


vy 


: 


Federal Income Taz Return for 1968 Annexed 
to Affidavit of Harry S. Le Beau 


t 


<+ Form 1120 (1V68) 


‘ e- 


Schedule }—SPECIAL - DEDUCTIONS 
3 (s) 25% of tine 3, Schedule c. 
(bd) 62462%; of line 2, 
(c) 85% of Ine 3, Schedule C . 
(2) 100% of line 4, Schedule C . 


thas 


Schedule C (for tasable years ending wher June 30, 1969, see, + satveton : 


se ee +39 ot. 8 be 


-—<, 


2 Vcta—May not exceed E5% of (line 28, page 1, leas the sum of baee Bands Sofi schedule). The sated wear 


Coes not apply to & year in which a net —9 loss occurs . 
3 100% of line B, Schedule C. 


o } wee 


4 D.vidends paid on certain preferred stock of public wiles (se0 instructions) to 


5S Western Hemisphere ade corporations (see instructions) . oP 


$ 


. . 


6 Total special deductions—Add lines 2 through 5. Enter here end on line 2900). pagel. : 

errr —O”™O#_O§QR mg 

Schedule J—TAX COMPUTATION (For taxable years = after June = 1969, see page é a lasuatiana 
1 


1 Taxable Income (line 30, page }). . « dts. we = 


2 Surtas exemption (line 1, eonene, o amour spared under ction 134 - 


3 Une 2 less line 2. path ° 
4 @ 22% of linet ‘ q a 


(>) 26% of line 3 ee: 


“-. 


e° 


¢ 


(c) Hf muluple surtas axomption is elected under section 1562, enter 6% of line 2. 
"'S (2) income tax (ine 4, oF line 24 of separate Schedule D, whichever te lesser) ° tet 


(>) Tax Surcharge--10% of line Sa). fb 2°03, 
& 6 Forvign tax credit (attach Form 1118). «J 4°. 
$7 Line 8 teas bine 6 ee i, ; 
2° Invesznent credit (attach Form 3468) > 
9 Une 7 tess tine 8 -$ na 
bo () Paranal elite Company tat (attach Scheele 1120 FI) 
S (p) Tox Surcharge—10% of fine 10(a) . 


bad 


‘-— 


os ad : 


meen = 


ih Tax from recompuung & prior year \evestment credit oni computation’ 
12 Tota! tex—Add lines 9, 10, end 11. Enter here and on line 31, pagel. 


fatten ae 16.7. 


‘ a) Did you at the end of the taxable yaar oon direct oF Indirecty 
50% or more of the voung stock of s domestic corporstion? 
) Ye OD Ne XH 
@ Die ny corporation, Individusl, partnership, trust. of association 
at the end of the taxable year own Girectly or indirectly 50% 
» More of your voung stock? . 41 - Yes () Ne 
;. (For rules of attribution, see section 267(€).) 
If the answer to (1) or (2) Is “Ves.” 


‘ ° 


(>) percentage owned. ‘ 
df the answer to (1) above ts “Yes,” siso show the taxable in- 
\ come (or loss) from fine 30, page 1, Form 1120 of such cor- 
poraten for the tazable year ending wth or within your too 
5 able year. A i> 

41 OW ve have any contrects or subcontracts subject to the Renego- 
Patron Act of 19517 Yeo oO. No i 1 "Yes," enter the eggregets 
bom dollar amount billed gure the year. 
K Dd yen clalm a deduction tor expenses Connected with: 

(1) Umertainment faciity sca 7 ranch, bee the 


Yes Ne 


(2) Ung eccommodatons (eseest onenee on' , bual- 
nese) . 


(3) Employees’ farniives at conventions or mesungs . 


(4) io aa or a vetetions not Reaaines on Form 
W2 


L Tesable im 


1963 J94L/.0 


Vy ae trom line + 


0, Le 
1906 /Jod/ 9g ane 


3, 1967 


M Refer to page 7 of Instructions and state , 
Business activity LRAVE*. “aera ae 
© CRORE OP COIR ses cteeecemsttsecteememmees enntnalommmmantalananannin 
" Woe you» mambo canted proup sic te provi o 
(1) Section 15617 .. ° 
(2) Section 15627 ' ° 
4 # answer to (1) or (2) ts age pe type of relationship: 


j 
<: 
ss 

& 


re) combination ot (a) and () ya _(see treat ba 1563) ~~ 


—- 
1 answer to (2) ts Yen does section 1562(b)(1)(A) e>ply (nonap- = 
a uated & arecpehar yest 


© Wine sans tebtnctee Ok Pieunihes sun btm en G7 fea 
Og0e? '900F SURE? 24: tee once 2 P:. 


WyYon” where were tiey Bla ‘Ardwen.. Mase . 


shareholder ef any controlied foreign corporstion? * 
- (See sections 95) ond 957.) "Yes," attach Form © 
tor each Suh Corperabon. } << came P27" 
a, 


@ Did yeu pay deiéonde ‘ether then ‘stech dividends ond ntributions 

» In exchonge tor stock) during the taxable year which you comudeed 

to be partiality or wholly nomoexedie to shareholders? Yes fo NO 

* (Sew sections 30) end 316.) ff this 1s & consoldsted retum, enswer 

here tor parent corpereten end on Form 851, AMliations Schedule, 
for each subsidiary. . 

fs) Neo. i. 


- 


‘3 . Yes 
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Schedule L—BALANCE SweeTS = re rose 4 
= Bogiening of tessbio re Ld #1 terete a 
(A) Awowot | (8) Tota aie ae 


- 3 DET 
Trece notes and occounts recelveble . me wenbedban ‘ 
(a) Less sliowence for bad cedts. . . Yee 38. Ie! 


Inventoriea Oe. erate ‘ 
Gov't outgationa: (8) US. and Instrumentalives «|... 
+ (2) State, suddwisions thereof, ete . 
Other current sasets (ettoch schedule) . 
Loans to stockholders. =. 4. 
Mortgage and real estate | leone « 
Otter lnvestirenss (ettach ‘schedule) . 
Bulicirgs ‘and cther fined depreciable assets , | 
(0) Lose accumulated Copreciation’. miele ‘s 
Depatadle assets. e's “ed é 
(s) ‘Less accumulated Cepletion . ‘ 
Land (net of any amortization) .. ce 
Intangibte sasete (amortizable only) . 
(a), Less eccumulsted emertizstion 
13 Other assets (attach schedule)... Y.°7)]” 
14 Tote) easete nti ie So tm ete 
LLABILITIES AND STOCOIOLDERY tquity 
5 Azcounts peyable . vos, eter “ea 
16 Pics et HG GBA Sy 
17 Ocher current Cabiises (ettech schedule) . 
Loans from stocthokdere. 4 6 6 eo 
Mires. notes, bonds payadte in i yr. or more. 
Oiner Cables (sttech schedule) . 
Caphal stock! (a) Preferred stock, - . 
ween Zs - ** () Common stock . 
Pad-jo of capite! surplus (atlach reconciliation) . 
F.etzined earcing>—Approprialad (attsch sch) . 
Retained gernings—Uneppropristed oe @ ‘ 
Less cost of Veasury stock ww. ww] : 
Tota’ Liabilities and stockholders’ equity. .| ” . ; eos 732. P7 


hedule M-]——RECONCILLATION OF INCOME PER BOOKS WITH INCOME PER RETURN 


1 Not Ineame per books. oo pyle eye |-eea e 7 Income recorded on books this yeas not 
2 Fecerstincometaxs. 5... « pH Included in this retum (itemize) . 
* 3-Esess of capital tosses over copital gains. |_.— sitios (0) Tax-exempt Interest $- 
ee ; ; 


hs i 


NW ® 
eo 


is 


: 8 Deductions in this tax return rot charged 
5 Espemes mxorded on boom ths year not ‘ si against book incorm: this yeer (itemize) 
- Cevucted in twa retum (iterdze) (a) Depreciation 


aad 3° Se 
62) Ceprecigtin 5 Gace ee est 
(> Cep-etiem 5. 0 5 Gece cemeceneneesmvats 


ee eee |: cee seen once as naw semen 


esehdieeneetl q —— Total of lines 7 and 8. 
“Yeral of bnew D ‘th-ouRy. “rae 19 Income (line 24, p:270 1)—line 6 less. 9. 


L Uansnce. at Leginning PrP yer... 6 ee: T9770-66, | 5 Distributions: (a) Cash . 
= hestincxueme sarboess. 2°. 5 ow ww LILA SIAL ‘ , (bd) Stock. *. 
3 Cthes increases ():2Mz9) 02 eee. : (c) Property . . 


Sdecs tain anc ai Giibreiae eames @ mn thebicigertnass 6 Otner Cecreases (itemize) —._.......... 


jutel of tree 1. 2, 


die wscinaesiaciste Tote! of lines 5 and G . 
end 2 


a £6 In 
+a i EE ? OPT | H R Ustence at end of yeas (line 4 less 7) . GP £ STIR 


PUA COWS Em [ee we UT ET ie te 
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PLAINTIFF'S STATEMENT UNDER RULE 9G 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
LE BEAU TOURS INTER-AMERICA, INC., 


Plaintiff, 
PLAINTIFF'S STATEMENT 


o VF « UNDER RULE 9 ¢ 
UNITED STATES OF AMERICA, "973 Civ. 1907 LPG 


Defendant. ; 
_— wwe ew KE KM wwe ww eK ss ew ee ee ee oww wma K 


Plaintiff disputes the following facts averred in de- 
fendant's Statement Under Rule 9 ga. 


ie that the accounting ledgers and journals, the 
stock and minute books and substantially all other corporate 
records of plaintiff are maintained at the office of Le Beau 


Tours Inc. (Defendant's statement No. 9). 


2. that Le Beau Tours Inc. is in the same business 
as plaintiff except that Le Beau Tours Inc. does not deal in 
travel to Western Hemisphere countries. (Defendant's statement 


No. 11). 


3. that plaintiff never qualified to do business in 
any foreign country. The quoted admission No. 7 is misleading . 
(Defendant's statement No. 16). 


4, that plaintiff is the purchaser of hotel space 
in bulk, matched with ancillary ground transportation similarly 


purchased in bulk.(Defendant's statement No. 18 and memorandum 


page 5). 
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Plaintiff's Statement Under Rule 96 


5. that plaintiff receives a "discount" and charges 


"list prices".(Defendant's statement No. 20). 


6. that the services required by plaintiff in New York 


are provided by Le Beau Tours Inc. (Defendant's statement No. 22). 


Te that the services which Le Beau Tours Inc. pro- 


vides to plaintiff involve contact with foreign enterpreneurs. 


(Defendant's statement No. 23). 


8. that plaintiff prefers to be regarded as a seller 


of personal property.(Defendant's memorandum page 6). 


9. that plaintiff is a wholesale purchaser of hotel 


space.(Defendant's memorandum page 10, footnote No. 3). 


10. that the predominant part of the services from 
which plaintiff derives its gross income is performed in New York 


(Defendant's memorandum page 11). 


Dated: New York, New York 
January , 1975. . Respectfully submitted, 


LYNTON KLEIN OPTON & SASLOW 
Attorneys for Plaintiff 

100 Park Avenue 

New York, N. Y. 10017 
Attor Pp 


TO: United States Attorney for the 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, N. Y. 10007 
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GOVERNMENT'S AMENDED STATEMENT UNDER RULE 9G 


Usil'vEbW CLAYS VIOTRICW vOudts 
SUUTIERN vISYRICT OF AJLW YORK 


LEC seAu TOURS INTUR-AHERICA, 
INC., 


: * AMENDED STATEMENT 
Plaintiff, UADER KULE YG 


-V- 
UNITE SYATLS OF ANLAICA, 


Jefendant. 


Pursuant to the Gens Rules of this Court, 
defendant nereby enumerates the following material matters 
as to whicn there is no.genuine issue to 0e tried: 

l. Plaintiff filed timely corporate income 
tax returns for tne years 1966 through 1968, paying in 
full the liabilities reported. 

2. Pursuant to a statutory notice of deficiency 
dated October 1, 1970, taxpayer was timely assessed tne 
deficiencies in suit on March 5, i971. 

3. «whe statute of limitations for assessment 
purposes was extended by the taxpayer for the year 1966 
until vecemoer 31, 197U. 

4, The deficiencies in suit were paid ‘a full 
on viarca 19, 1971. 

5. On way 5, 1971, the Internal Revenue niisean 
received taxpayer's Forms 843, claim for refund; these 
ciaims were diszllowsu by certified mail letter on July. 


SM ey ee 


lo, i97e. “ ¥ 
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Government'e Amendec’ Statement Under Rule 9G 


o. La Jeau ours Inter-Anerica, Inc. ( 


is and since 1366 has been a New York corporation. :. 
‘ ga. Cale tes Ee Pilla oa 


7. Le seau sours, Inc. ("Tours") is and since |” 


s , * ue 
‘ 4/4 ae oe ” 


- . wv M }. ‘ — aad ‘ . 
djvo has veen a ew York corporation with headquarterg’ in ‘ 
tages ee ae, 


a: 


= « ' Y *t, 


ew York City. . Hy 
Oo. he same indivicusis wno are snarenolders, 
officers, anu directors of ours are shareholders in tie 
same proportions, officers, and directors of Le ucau. 
(Answer to Request for Admissions No. 4. ("Admission No. yN")) 
9. (Vitnhdrawn, ) 
10. “he business of Le Beau was previously 
carried on at least in part by ‘ours (Answer and Ovjection 
to Admission Wo. 1). 
the Le beau ani Tours are each in the package 
tour Ousiness except that lours does not deal in travel to 
Western Hemisphere countries and Yours is en.aged in other 
related travel businesses not engaged in by Le Beau 
(Affiuavit of iiarry S. ve weau, dated January 23, 1975 (tue 
"affidavit" ).p.4). Yours previously derived income from 
Some of ¢!. Yurces which were a Sourse of income to Le Beau 
Jin tne calsnuar years 1966, 1967 and 1968 (Plaintirf's 
answer and objection to defendant’s request for admissions, 
dateu vecenoer 13, 1973). 
le. Le seau was incorporated for the sole Purpose — 


or qualifying as a Jestern memisphere ‘i'rade Corporation 


within the meaning, of Section 921 of the Internal Revenue 
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Government's Amended Statement Under Rule 9G 


Code of 1954, and as such to obtain the benefit of tne 


deduction autnorized by Section 922 of the Internal Revenue 


v sg. 


Code of iy54. (Adaission ilo. 2) 


13. Tours at no time qualified as a Western 


erred ys 


Heiiisonere ‘rade Corporation witnin the meaning of. Sectfon 


y2l1 of the Internal Revenue Code of 1954, (Admission ‘No. 3) 
wh” pet ue 
14. ‘'ne sross receipts of Le Beau in ee amounts’, 


of ¥1,591,144.79, 92,082,615,23, and $2, 339, 150, 50 fob: aes 


calendar years ending December 31, 1966, Decenber "31, 1967 | 
and December 31, LJ6U, respevtively, were received oy 
Le Beau in the United States at ite offices located at 
100 West 4end Street, iiew York, sew York, from retail 
travel agents located in the united States. (Admission wo..) 
15. ‘the amounts of 41,330,I44.54, 41,643,056.1), 
and $2,040,37¢.61 reported by si seau on line ¢ of its 
federai income tax returns (Form 1120) for the calendar 
years enaed vecember 31, 1966, December 31, 1367, and 
Deceindber 31, lJov, respectively, represented the amounts 
paiu by Le Beau to hotels and rround enterprises for 
notel accomouations located within and ground services 
to br performed within countries, other than the United 
States, located within the western Hemisphere. (Admission 
No. 6) | 
16. Le Beau never qualified to do business in any 
foreign country, but has co”; lied with such rules and regula- 


tions as exist in the various western demisphere countries 


A 34 


Government's Amended Statement Under Rule 9G 


in wnich it is active in order to permit its activities tnere 
(affidavit, p.3). we s?au nas never paid any income, sales, 
property, or other tax to any foreitn country. (Admission 


No.3) 


17. Le Beau at no time maintained a telephone 
numoer in its own name either in the United States or in any 
forsisn country. (Admissions iio. 9, 10) 

1d. The ousiness of le sjeau during the calendar ., . 


years lyto, 1967 and 1966 consisted in procuring so-called 


pacxagei tours to Jestern demisphere countries for. American 


60 io 


("local") travel agents. Packaged tours include pre-arranged 
) ays PN eee i 

notel accomodations, local transportation and escort seryices 
f mia, 


(affidavit pp. l-2). te! Seis § fe 


1Y. the local retail travel agents referred to 
aoove resell the tourist accomodations, etc., referred to 
above to American tourists traveling to Ventral and Jouta 
America. 


20. Le Beau receives its income by being granted 


a commission from the foreign aotels and tra.sport entr- 


ln nape 
preneurs for its services arranging for the use of their 


notels anu facilities, while being paid the list price oy 
tae American trivel asyents. ‘hese comnissions have tne 


effect of jiscounts. (Affidavit, pp. 3-4) 


el. Le seau does not book air or sea transporta- 


. 


tio: to central or Soutn America. 


2 Plaintiff's gross receipts for the calendar 
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Government's Amended Statement Under Rule 9G 


years ly60, 1967 and 1966 were received at 1U0 Jest 42nd 
Street, Jew York, New York. Administrative services are 
performed for Le Beau by Tours, and an aliquot share of 
Tours' administrative expenses are billed to Le Beau 
tnese services. (Income Tax Returns attached to tne 
affidavit). 

23. tne services provided by Tours to Le Beau 


involve contact with doth the local retail travel agents 


ani accounts receivable and accounts payable bookkeeping ; 


pronotloiual work, and otier services, 
24. In 1960 Yours charged Le Beau $1 259 for 


services performei; also in 1960, Le Seau declared gross 


income of 200,200 on its corporate income tax return, er 


25. In 1967 and 1968 the percentage of Le ‘Bedu's 

5 a 

gross income wnicn was paid to Tours for its services was, 
' 0 ee kee 

greater tnan in 1960, fy ol at ee 
; oe a oe 


26. In its tax returns for 1966, 1967 and 1968 
Le Beau reported figures for gross receipts, as noted in 
paragraph 14 above and deducted therefrom the amounts 
noted in paragraph 15 which it reported as cost of goods 
sold. 
Dated: wew York, New York 
May JZ , 1975 
Yours etc., 
PAUL J. CURRAN 
United States Attorney for the. 
Southern District of New York, 


Attorney for vefendant, 
United States of America 
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Government's Amended Statement Under Rule 9G 


By Mad rar (rele Knives 
WILLIAM ROCHE BRONNER 


Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse Annex 
One St. Andrew's Plaza : 
New York, New York 10007 | 
Telephone: (212) 791-1930 


LYNTON, KLEIN, OPTON 
& SASLOW, ESQS. 
100 Park Avenue 
New York, New York 10017 


BEST COPY AVAILABLE 


AFFIDAVIT OF WILLIAM ROCHE BRONNER IN FURTHER 
SUPPORT OF GOVERNMENT'S MOTION 


al 


Viltev SLATS VISTRICT COURT 
SSuelHdERN GISYRICT OF ji4 YORK 


ee eee eee anen anes ae ee ees en 1 


wis SEAU TOURS LiveR-aieaica, 
ee 


Plaintiff, Vii IvaVIt 
-V- (3 vive. 1997 uP 
UilTED STATES OF AiiLxICA, 
Jefendant. 


LPL EE TE nee eee oe 


SYATE OF How YORK 


) 
$ 88,2 
) 


CUUALY OP wd YORK 


AILLIAN ROCME SRONNER, being duly sworn, deposes 


1. Iam an Assistant United States jttorney in 
tue office of Paul J. Curran, Unite’ States Attorney for the 
Soutnern District of sew York and attorney for defendant 
uerein. I suomit this affidavit pursuant to the sussestion 
of the Court at the last pre-trial conference in furtiaer 


Support of the wotion by aefenidant for sucmnary judgment of 


past 


’ 


“uisaissea)] of the conplaint. 
2. Attached hereto 1s an arendsi Statement under 
woe ainendaent is djesisned to setisfy odjections 
viised at the last conference. Thus, wherever defendant's 
orliyinal ule 9% 3tatement was controvertead by Plaintiff, 
tus Rule 9G Statement has been revised. ‘ne revisions are 


uenerally xeyed to the jifficavit of uarry S&S. we beau in 


Affidavit of William Roche Bronner in Further 
Support of Government'e Motion 


Opposition to the pending ction, ani adopt 
Stated thereia. ‘whe remainder of this afficavit is a 
co.mentary on each chaase made to the tule yG Statement. 
3. Parayraphs 1 through u were not 
iui are retained. Paragraph 9 is withdrawn. 
Oujected to tunis para;sraph, and at tae most recent 
conference, stated tinat the objection was to ti 
of the statement, not its truth. ne UJoveranent 
vaS tne question of the location of platacift's 
rPscoris cannot seriously v2 disputed; whaa your 
exaitined then, they were pro:lluced at ours’ offices. iavar- 
tucless, we withdraw the statement so 25 tu xvoii disputes 
not necessary to the present motion. 
4, Paragrapa 10 is retained without ovjection. 
Paragraph 11 is rephrased in conformity with tus ovjection 
in plaintiff's counter=statement, as amplified at tre vost 


recent conference. Parasraphs 12 through 15 ore retained 


without odjection. Parasr2ph 160 is rephrase) in conformity 


with plaintiff's retraction of its admission of defenlant's 
request for admissions no. 7, 23 explained in tne ue wasu 
uffidavit. 

9- Paragraph 17 15 retainsd witnoxut oujection. 
Pacagraph lo is r2phrased to weet pleintiff's cejection, 
Was parapravph ll. Paracraph 19 is retuiaed utthont oujection. 


Paragraph 20 is rephrased to ineet pluintitfr's contention 
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tacit it is a servic? business. rari.;caph 

witiuout ovjection. Paragraph d2 is redhrased as we 
peragraphs 11 and 15. i “Paz 8s retained with the 
3xception of three words, “the foreign entrepreneurs,” whicn 
were erroneously included and are retracted. 

tarvough 20 are retained without oojection. 

6. Paragranh Jd of plaintiff's counter-statenent 
relates to a statement in our memorandua concernins 
pluintiff'’s preferences, which was derived fr: 
tien on file. In any event, olaintiff's prefere 


irrelevant. 


Vyracranns Y and lJ of the eonuuterestat 


corelusi 


Government velisyvei ani continues to believe 


defendant the United otnrtes of inarica 


respectfully renews its motion for suruaary jinijsiaent of 


iisiuissal. 


Wiliam Toche Gronnec 


ALi tA ROC loi 
Assistant Unites stat: Attocuzsy 


avoim to vel 


day of 


A 40 


PLAINTIFF'S NOTICE OF CROSS-MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LE BEAU TOURS INTER-AMERICA, INC., $ 4a Civ. 1907 (LPG) 
Plaintiff, 


-against- NOTICE OF CROSS-MOTION 
FOR SUMMARY JUDGMENT 
UNITED STATES OF AMERICA, 


Defendant. 


PLEASE TAKE NOTICE, that upon the annexed Affidavit 
of Harry S. Le Beau sworn to the 15th day of 
August , 1975, the Stipulation of Facts dated August 7, 1975 
annexed hereto and upon defendant's motion papers for summary 


judgment originally returnable January 28, 1975 and hereinbefore . 


adjourned and upon all the pleadings and proceedings heretofore 


had herein, the plaintiff will move this Court before Hon. 

Lee P. Gagliardi, United States District Judge, on Tuesday, 
September 16, 1975 at 4:00 p.m., pursuant to Rule 56 of the 
Federal Rules of Civil Procedure for summary judgment in favor 

of plaintiff and against the defendant upon the ground that 

there is no genuine issue of any material fact and that plaintiff 


is entitled to judgment as a matter of law. 
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Plaintiff's Notice of Croas-Motion for Summary Judgment 


PLEASE TAKE FURTHER NOTICE, that plaintiff respectfully 


requests oral argument of this cross-motion. 


Dated: New York, New York 
August 18, 1975 
Yours, etc., 


LYNTON KLEIN OPTON & SASLOW 
— for. Plaintiff 


ap eer LLG. be tesee/ 
RK Member of Firm 


Office and Post Office Address: 
100 Park Avenue 

New York, New York 10017 

Tel: 683-9500 


TO: 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York, 
Attorney for Defendant 

United States Courthouse 
Foley Square 

New York, New York 10007 
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AFFIDAVIT OF HARRY S. LE BEAU IN SUPPORT OF CROSS-MOTION 


UNITED STATES DISTRICT COURT 
SOUTIERW DISTRICT OF NEW YORK 


LE BEAU TOURS INTER-AMERICA, INC., 
Plaintiff, AFFIDAVIT 
oe 
UNITED STATES OF AMERICA, 
Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


HARRY S. LE BEAU, being duly sworn, deposes and says: 

I am the President of the Plaintiff in the above- 
ceptioned action. 

I have read the Stipulation of Facts dated August 7, 
1975 signed by our Attorneys and the United States Attorney. 

These facts are true. 

I reiterate and confirm the statements made in my 
Affidavit of January 23rd, and I add only the following: 


Mention is made in Point 12 of this Stipulation of 


Facts of part-time employces for which Plaintiff paid salaries. 


These are the Tour Guides abroad. 


(Sworn to August 15, 1975) 
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STIPULATION OF FACTS IN SUPPORT OF CROSS-MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
LE BEAU TOURS INTER-AMERICA, INC., 
Plaintiff, 
-v- : STIPULATION OF FACTS 
UNITED STATES OF AMERICA, : 73 Civ. 1907 LPG 


Defendant. 


IT IS HEREBY STIPULATED by and between the 


attorneys for the respective parties that, solely for 


purposes of the summary judgment proceedings, the following 


may be taken as a complete statement of the material and 
uncontroverted facts in this action: 

1. Plaintiff filed timely corporate income tax 
returns for the years 1966 through 1968, paying in full the 
liabilities reported. 

2. Pursuant to a statutory Notice of Deficiency 
dated October 1, 1970, plaintiff taxpayer was timely assessed 
the deficiencies in suit on March 5, 1971. 

3. The deficiencies in suit were paid in full on 
March 19, 1971, including interest, to wit: 

For 1966 $32,006.09 
For 1967 $46,964.91 
For 1968 $22,727.65 


which are the amounts for which refund is claimed in this 
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4. The United States maintains that the defi- 
ciences were properly determined because plaintiff taxpayer 
did not qualify as a Western Hemisphere Trade Corporation 
within the meaning of Section 921 of the Internal Revenue 


Code, 26 U.S.C. §921. 


5. Plaintiff was organized as a New York cor- 
poration in 1966, for the sole purpose of qualifying as a 
Western Hemisphere Trade Corporation within the meaning of 


Section 921, and as such, to obtain the benefit of the 


deduction authorized by Section 922 of the Code. 


6. Le Beau Tours Inc. ("Tours") is, and since 
prior to 1966 has been, a New York corporation with head- 
quarters in New York City. Since its inception it has been 
and still is engaged in the travel business. After the 
organization of plaintiff certain of the sources of income 
previously reported in Tours' tax returns became the sources 
of the income reported by plaintiff in the years in question. 

7. The same individuals who are shareholders, 
officers and directors of Tours are shareholders in the same 
propertions, officers and directors of plaintiff. 

8. Plaintiff has established and maintainsin the 
Western Hemisphere cutside the continental United States, a 
network of hotel end service facilities as more particularly 
enumerated in the complaint. 

9. Plaintiff's method of operation is, and during 


the years in suit, was as follows: 
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The executives of plaintiff developed ideas for 
package tours, the purpose of which was to offer American 
tourists travel conveniences in the West Indies, Mexico and 
other countries in the Western Hemisphere south of the 
United States border. They selected countries in which 
contacts existed with hotels and with plaintiff's represen- 
tatives abroad, many of whom are so-called ground operators, 
who provide local (bus and taxi) transportation and escort 
(guide) services as needed, 

Hotels are only selected after inspection by 
officers of plaintiff or by the local representatives on 
plaintiff's behalf. Plaintiff has established facilities in 
the various countries involved so that American tourists 
abroad can seek assistance from plaintiff's local representa- 
tives. Many of the tours which plaintiff arranges are 
escorted by a foreign guide, provided by a ground operator, 


who meets the tourists at the first port of call abroad, and 


remains with them until the last foreign port of call. 


10. The hotels and ground operators chosen by 
plaintiff are independent contractors and not plaintiff's 
employees or under plaintiff's legal control other than by 
contract. 

11. In each of the years in issue each of plain- 
tiff's officers spent more than 50% of his working time 
inside of New York City. 


12. In the years in issue, plaintiff had no 
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employees in New York City; deductions were taken in 1967 
($4,658.00) and 1968 ($20,560.00) for salaries paid part- 
time employees abroad. 

13. Plaintiff does not maintain a telephone 
number in its own name in any foreign country, or in New 
York City. 

14. Plaintiff pays no income, sales, property, or 
other taxes to any foreign country. 


15. Plaintiff and its representatives abroad have 


complied with such rules and regulations as exist in the 


various countries in order to permit the described opera- 
tions in these countries. 

16. Plaintiff does not book air or sea trans- 
portation, and earns no commission on tickets for air and 


sea transportation. 


17. Plaintiff derives its income as ‘follows: 

The American customer pays for hotel and foreign 
ground operating services at the rate which the foreign 
hotels and foreign ground operators charge to all retail 
customexs. The foreign hotel and ground operators pay plain- 
tiff what plaintiff denominates a commission. When the 
retail customer in the United States pays the full price to 
plaintiff at its New York office, plaintiff withholds the 
amount of its "commissions" and rerits the balance to the 


hotel or ground operator abroad. 
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18. In most instances, plaintiff acts as a 
wholesale travel agent, who markets its services through 
retail travel agents in the United States. 

19. Plaintiff maintains its New York office in 
the office of Tours. Plaintiff's bookkeeping and other 


clerical work is performed by staff members of Tours in New 


York. Tours does not charge plaintiff for these services on 


a per transaction basis*rather, plaintiff pays Tours for 
these services, annually, in a lump sum. 

20. In its tax returns for the years 1966, 1967 
and 1968, plaintiff listed as gross receipts (line 1 of the 
corporate income tax return), the sums which it had col- 
lected from its customers. All of its customers were 
Americans, and all receipts were paid to plaintiff in 
United States currency at its New York office. In line 2 of 
these tax returns it listed under the heading "Cost of Goods 
Sold" the amounts remitted by plaintiff from New York to 
the foreign hotels and ground operators. Line 3 of such tax 
returns (the difference between line 1 and line 2) repre- 
sents the total amount of the money due plaintiff according 


to its agreements with the various 
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Sttpulattion of Facts in Support of Cross-Motion 


hotel and prtand operators. This const& ites the vross 
income from plaintiff's operations, 
Dated: New York, New York 


Anyi , 1975 


LYNTON KLEIN OPTON & SASLOW 
Attorneys for plaintiff 


By: 


PAUL J. CURRAN 
United States Attorney 
Attorney for defendant 


oy LL i a 


Assistant United States Attorney 


BEST GOPY AVAILABLE 
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AFFIDAVIT OF WILLIAM ROCHE BRONNER 
IN OPPOSITION TO CROSS-MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AFFIDAVIT 


73 Civ. 1907 (LPG) 
UNITED STATES OF AMERICA, 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


WILLIAM ROCHE BRONNER, being duly sworn, deposes 
and says: 

1. I am an Assistant United States Attorney in 
the office of Paul J. Curran, United States Attorney for the 
Soucnern District of lew York, attorney for defendant, and 
am assigned the present case. I am familiar with the 
relevant facts, and I make this affidavit in opposition to 
the motion for sumsary judgment of plaintiff brought on by 
notice of cross-motion dated August 18, 1975. 

2. It is and has always been the position of the 
Government (see page 5 of our original memorandum of law in 
support of our motion for summary judgment, filed January 
15, 1975) that the taxpayer is a sham corporation created 
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for tax purposes only. We contend that the entire income 
of the taxpayer is attributable to "Tours," its sister 


corporation, We have not urged this position to the Court 


in our motion because in our view it could only be 
estaplished by proof of plaintiff's officers’ intent, which 
was clearly a controverted fact issue. Rather, we determined 
to accept for purposes of argument only plaintiff's 
description of its method of doing business and to contend 
that even under plaintiff's ow self-description it could not 
qualify for the tax status it was seeking. 

3. Sometime later, we were approached by counsel 
for plaintiff, and eventually agreed to prepare a stipulation 
of facts for the assistance of the Court in connection with 
the pending summary judgment proceedings. Again, our 
cooperation in that endeavor was without prejudice to our 
position that the plaintiff is a "tax sham" (see exhibits 
A and B hereto’; see also para, 1 of the August 7, 1975 
stipulation. 

4. It appears from the stipulation and the other 
papers already filed that plaintiff has no employees, 
maintains no phone number in its own name anywhere, has no 
officers who are not also Tours officers, and does all of 


its clerical business by means of utilization of Tours’ 
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employees. If our motion for summery judgment is denied, we 
believe we are entitled to initiate discovery regacding the 


details cf the overseas activities of the officers of 
plaintiff and of the alleged “part-time employees abroed" 


(stipulation para. 12), i.e., foreign tour guides (August 15 


Le Beau affidavit), whom we contend are not employees at all, 
although deductions were taken for them as employees. We 
have, we believe properly, refused to stipulate regarding 
all the activities of these employees (by whom they are 
hixed, supervised and paid, etc.) and of plaintiff's officers 


because the issue of sham depends upon a determinatjon of 
intent which almost always requires a trial, or at least 


discowery wherein penetrating questions are propounded. 

5. The reason we have not conducted discovery 
before or during the pendency of our summary judgment motion 
is because of its expense. By its nature, much of the 
discovery would have to be taken in South America, with all 
the attendant travel expenses. 

6. We also rely upon our previously submaitted 
nemoranda in opposition to the present motion. 

WHEREFORE, I respectfully submit that plaintiff's 
motion for summary judgment should be in all respects denied. 


f 


“WILLIAM ROCHE BRONNER 
(Sworn to September 9, 1975) Assistant United States Attorney 
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AFFIDAVIT OF WILLIAM ROCHE BRONNER 


LYNTON KLEIN OPTON & SASLOW 
ATTORNEYS AT LAW 


~ichlietep seen cheat ee eee (212) MUWaay HL 33-9500 
BERNAHD A. SASLOW NEW YORK.N.Y. 1OO17 

KMARIOLO S. LYNTON CABLE: OPTIMUM, NEW yYORA 
FRANK G. OPTON 

MAROLO A. AXEL 

LEON4aRO M,. WALLSTEIN, JA. July 25, 1975 


1RA ©. LAMBERT 
LLoro 8.GOrTTmLICcsS 
STUART F. CARTOON 
EOwARD L. SROLNIA 
RICHAAO L. BARNES 


David B. MANOWITZ BY HAND 
William R. Bronner, Esq. 
Assistant United States Attorney 
U. S. Attorney's Office 
Southern District of New York 
One St. Andrew's Plaza 
New York, iwJew York 10007 


RE: Le Beau Tours Inter-America, Inc. 
Ve 
United States of America 


Dear Mr. Bronner: 


With reference to our telephone conversation, I have re-written 
the proposed Stipulation of Facts and am enclosing three copies 
thereof, in final form. I hope that you will see your way clear 
to sign it. 


It is a matter of extreme regret that you refused to enter 
the Stipulation of Facts for all purposes and that you wish to 
limit the Stipulation to the Summary Judgment proceedings. I 
understand that you do not wish to bar the defense of "sham". 
However, I thought it would be possible to stipulate to such 
additional facts that you think you may need in support of your 
contention of "sham". 


As I advised you, if you insist on moving for Summary Judg- 
ment, I intend to do likewise, and I have edited the third line 
of your Stipulation accordingly. 


The other changes in my enclosed Stipulatien, as compared 
with your draft, are as follows: 


Point 8: I have eliminated the reference to officers 
because, as I mentioned to you, there are other executives of the 
plaintiff who have been active in plaintiff's contact’ work abroad. 
Furthermore, I have stricken your words "facility contacts" with 
which you have replaced my original phrase "facilities". In my view, 
the words "facility contacts" are not meaningful, and certainly not 
clearer than the word "facilities. 


Point 9: I have restored my original description of the method 
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Exhibit A Annexed to Affidavit of William Roche Bronner 


LYNTON KLEIN OPTON & SASLOW 


William R. Bronner, Esq. July 25, 1975 
Page 2 


of plaintiff's operation.. I am of the opinion that your version 
does not clarify, but tends to obscure the method of operation. 


Point 10: This is the third paragraph on Page 3 of your 
draft which was not contained in my original version. I recognize 
that you want to have this fact stated and I have no objection 
thereto. P 


Point 11: This is the fourth paragraph on Page 3 of your draft 
and again, this is something which I did not include in my draft. 
Your statement that plaintiff had no employees is not accurate. 
Accordingly, I have amended it._ 


Point 12: This is your former Point 10 and all subsequent 
points are re-numbdered accordingly. : 


Point 15: Contrary to what I said on the telephone, I retained 
the reference to the air and seatransportation, and I have elaborated 
by pointing out that plaintiff does not earn any commissions on the 
tickets for air and sea transportation. 


Point 16: This is your former Point 14. You were right in 
correcting my reference to plaintiff's "profits" to plaintiff's 
"income", In all other respects, though, I have reverted to my 
former description of plaintiff's method of deriving its income. 

Your version, in my opinion, is not clear,and (successfully) obscures 
the vital fact that plaintiff's income consists of commissions 
from abroad. 


Point 18: As I told you on the telephone, your statement as 
to how Tours Computes its charge, is not correct. If I understood 
you correctly, the point which you desire to makeis that Tours 
did not charge plaintiff on a per transaction basis. I hope I 
have covered your point in the last sentence of Point 18. 


Point 19: In the tenth line, I have changed the word "money" 
to "compensation". 


Kindly telephone me after you have perused the enclosed form 
of Stipulation. I hope we can file it before you go on vacation. 


A incer 


n 


i 
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AFFIDAVIT OF WILLIAM ROCHE BRONNER 


WARD: rms 
74-1463 


M-326 
July 29, 1975 


Frank G. Opton, Esq. 

Lynton, Klein, %pton and Saslow 
100 Park Avenue 7 
Wew York, New York 10017 


Re: . Le Deau Tours v. United States 


Dear Mr, Opton: 


We have redrafted and return your stipulation, 
with our comients: 


1. Our telephone conversation to the contrary 
notwithstanding, we have not included any prefatory lang- 
uage concerning the scope of this stipulation and the 
rethodology for your submission of a cross-rotion for 
sumiary Judgucnt, We did not because, although we hope 
that both you and ourselves will rely upon our previously-filed 
mesoranda on any motion you might make, we will have to .- 
note to the Court our contention that an issue of fact ° 
remains concerning the tax sham status of the plaintiff. 

Zo protect that right, we felt it more advisable to await 
your motion. Should you make the motion during the ronth 

of August we would appreciate a returm date in mid-September, 
at the earliest, so that we will be able to prepare a 
response without necessity for requesting adjournments 
because of the undersigned's vacation during August, 


2. We accept your revisions through paragraph 
9, where we have reverted to our formulation, with an 
emendment. Our change consists in the addition of “with 
plaintiff's representatives abroad, many of whom are..." 
which we believe meets your objection to our previous 
formulation, without burdening the stipulation with the 
repetition involved in the alternate formulation. 


3. We renumbered the second paragraph of your 
paragraph 11, and added a phrase concerning which we have 
spoken over the telephone. Similarly with our parasraphs 
17 and 19, the changes have already been discussed. 
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We share your desire that a stipulation be agrecd 
upon and be filed this month, 


Very truly yours, 


PAUL J. CURRAN 
United States Attorney 


By: 
WILLIAM R. BRONNER 


Assistant United States Attorney 
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OPINION #44044, GAGLIARDI, D.J. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


: $.U.3F 8.7 
LE BEAU TOURS INTER-AMERICA, INC., oie Te,” 
a 93 Civ. 190702. /C) 
Plaintiff, 
OPINION 
-against- 


UNITED STATES OF AMERICA, 


Defendant. 3 HY LEVY 


APPEARANCE Sz 


LYNTVON KLEIN OPTON & SASLOW 
100 Park Avenue 

New York, New York 10017 
Attorneys for Plaintiff 


FRANK G. OPTON, ESQ. 
OF Counsel 


ROBERT J. FISKE, ESO. 
United States Attorney 
One St. Andrew's Plaza 
New York, New York i0007 


“TLLt¢sA R. LYOMNER, FREQ. 
ASnistant United States Attorney 
Of Counsel 
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Opinion #44044, Gagliardi, D.d. 


GAGLIARDI, D. J. 


This case raises a question of first impression 
under Section 921 of the Internal Revenue Code of 1954 
(the Code). The parties have stipulated to certain facts 
and both have cross-moved for summary judgment. 

The plaintiff, Le Beau Tours Inter-America, Inc. 
("Le Beau In .cr-America") sues for a refund of more than 
$100,000 in taxes it paid for the years 1966 through 1968 
pursuant to a deficiency notice from the I.R.S. for those 
years. The deficiency resulted from the governinent's dis- 
allowance of plaintift's claim that it qualified under 
Section 921 of the Code as « Western Hemisphere trade 
Corporation (WHTC) and thus was entitled to certain deduc- 
tions provided for in seetisn 922 of the Code. The plain- 
tiff contends that the income from its travel business is 
derived solely frow comnissions paid hy hotel and tour op- 
erators in T.atin Amorica, and thus it qualifies as a WHTC 
under section 921. “he Covernment on the other hand claims’ 
that LeBeau Inter-America dces not so qualify because (1) 
less than 95% of its incowe cones From sources outside the ° 


United States, and (2) that it is a sham corporation created .4 


» 
< 
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solely for the purpows of tax avoidance by its parent com- a 


pany, ‘Le Bewu Tours, Inc., which does the same kind of business 
worldwide. For purposes of this motion, the Government is 


not pressing the sham corporation claim, which both parties 


Opinion #44044, Gagliardi, D.J. 


agree raises factual questions inappropriate for sunuwacy 
judgment. 

So far as relevant, the following facts were 
agreed upon by the parties. Le Beau Inter-America is 
a New York corporation organized in 1966 for the'sole pur- 
pose of qualifying as a WHTC in order to permit Le: Beau 
Tours, Inc. to obtain a deduction under section 922 on 


certain poctions of its Latin American operations.* Le 


Beau Inter-America arranged Latin American package tours 


to be offered to American tourists; and then through con- 


tacts with local hotels and tour operators or guides. 
arranged to have the necessary hotel accommodations and 
tourist services provided. The American customer would 

pay Le Boau Inter-America in the United States the full 
retail price for these services and LeBeau Inter-America 
would then remit: that amount less a certain percentage -- 
which it denominated as a "commission" -- to the local hotel 
Or tour operator who actually provided the service. LeBeau 
Inter-America personnel or local agents acting on their be- 
half would inspect the lowal hotels, and presumably inake 
arrangenents with local tour: operators. LeBeau Inter- 
America also maintained fucilitics in the various countries 
involved so thet: Amecicun tourists abroad could seek assist- 
ance from its representatives. At all tines, however, the 
local hotel and tour secvice Operators were independent con- 
tractors not. uider plaintiff's legal control other than by 


contract. 
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LeBeau Inter-America in most instances acted as 
a wholesale travel agent who marketed its services through 
retail travel agents in the United States. It maintained 
its New York office in Le Beau Tours, Inc.'s New York office 
and its bookkeeping and other clerical work was performed 
by staff members of Le Beau fours, Inc. in New vor’. Le 
Beau Inter-America paid Le Reau Tours, Inc. an annual lump 
sum for these services. 

Section 921 of the Code defines a WHTC as a.domes- 
tic corporation all of whose business is done in North, Cen- 
tral or South America or in the West Indies which satisfies 
the following conditions: 

(1) 95 percent or wore of its gross income for 
the three yeor pericd immediately preceding the close of 
the taxable year is derived from sources without the United 
States; and 

(2). 90 percent or more of its gross income from 
such period or such part thereof is derived from the active 
conduct of a trade or business. Concecdedly, Le ‘Beau Inter- 

mects the second requirement. It is the first that 
in issue. 


Plainti££ contends that all its income :is derived 


from coinmissions paid. to it by hotel and tour operators in 


Latin America for services rendered there, and therefore 
the source of nore than 95 percent of its income is outside 


the United States. The Goverinwent on the other hand cleaiins 
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that the source of a substantial portion of the plaintiz:'s 
income is from within the United States. According to the 
Government, Le Beau Inter-America's operations must be 
characterized according to one of two alternative theories 
either (1) it is a sales business selling in the United 
States wholesale hotel and tour space in Latin America: 

or (2) it is a service business providing services which 
are performed both in the United States and in ‘Latin America. 
On either theory, the Government asserts more than 5 percent 
of the plaintiff's income tmnust be considered derived from 
sources within the United States. 

While this Court does not believe that the plain- 
tiff can properly be considered a wholesale seller of hotel 
space and tours, it does agree with the Government that the 
plaintiff is engaged in a service business in which services 
are performed ioth in the Uniled States and abroad. - There- 
fore, this Court holds that a determination allocating the 
amount of income derived from sources within and without the 
United States nust be made. 

The plaintiff here under the stipulated facts did 
considerably more vlan just buy and sell blocks of hotel 


and .our space. It undertook personal inspections of local 


hotels, the operatocs and theic capabilities and also haa 


scine role in developing aud putting together completed 


package tours, Fuctluernere, it maintained representatives 


in various countries to assist American tourists abroad 
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for whom it had arranged services. This broad range of 
activities indicates that plaintiff was engaged in a sex- 
vice business -- arranging and packaging tour programs for 
American customers. 

The question remains, however, as to the source 
of the income derived from this service business. The 
term "sources outside the United States" is nowhere. defined 
in Section 921. The regulations issued by the trum 
Department under Section 921 state that the amount of incounwe 
from sources within the United States and without the United 
States is to be determined under the rules provided for in 
Code Sections 861~864 and the regulations thereunder. Treas. 
Reg. §1.921-l(c). Those sections provide that “compensation 
for labor or personal services performed within the United 
States" is income fron sources within the United States, 
Code Section 261 (a) (3), and that compensation for labor and 
personal services perforimd outsiee the United States is 
income from sources outside the United States, Code Section 
262 (a) (3).1 Therefore, whore services are performed both 
in the United States and abroad, the income from those ser- 
vices is derived partly fron courees within and partly with- 


out the United Siates, Tipton ¢ and SSPE: Inc. v. rf. United 


States, 480 F.2d 1118 (10th Cir. 1973). ‘Treas. Reg. §1.861-4 (b) (2 


States that for years eee to: 1975 


eo. . when such labor or service is performed partly 
within and part ly without * 2 United States, the amount 
to be included in the gxoss income shall be Pang encial 
by an oan apport Loniment on the time hasis; that is ther 
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shall be included in the gross income an amount 
which bears the same relation to the total com- 
pensation as the number off days of perform:nce 
of the labor or service within the United States 
bears to the total number of days of performance 
of the labor or service for which the payment 
is made." 
‘That ‘regulation was changed by the Treasury Department to. 
provide that for years after 1975, the amount of sviui.” 
-income from services performed partially within and par- 
tially without the United States “shall be determined on 
the basis that most correctly reflects the proper source 
of income? under the facts or circumstances of the particu- 
lar case." Treas. Reg. §1..861-4 (b) (1). 

In this case the plaintiff contends that’ all 
“secvices are performed in Latin America and all its sevenns 
is derived from the local hotel and tour operators for whom 
‘it is in essence an agent paid a commission. This court, 
however, believes that the nature of the plaintif£'s activi- 
ties should rot be characterized so narrowly. By its own 
adinission the plaintiff developed package tours and ‘provided © 
assistance to dmerican tourists while in Latin imaxion ok 
least in port through its own representatives, It also on 
its own account stadia the services of selecting,’ admin- 
tdtccine wed to some extent supervising Latin American travel 
arrangements and tours for American tourists. ,in perform- 
ing these Services, it. was far more than ‘eis ceewh for its 


local Latin Anerican contacts: Rather it was a separate 


service business deriving income from its own performance 


of certain important and necessary services to its customers. 
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fo the degree that these services were performed hy 
plaintiff or its agents in Latin Ainerica the inco.se Gc 
therefrom was from sources outside the United States. 
the degree, however, that the plaintiff carried on any 
activities in connection with the administration, develop- 
waits ‘oe execution of the Latin American tours that gave 
rise to its income in the years in question in the United 
States, this would be income from United States sources. 
Although the court agrees with the plaintiff 
that as a yeneral rule a taxpayer may divide his business 
by forming a sepavate subsidiary ocganized solely for the 
purpose of taking advantaye of the WHIC provisions, Cores 


issioner v. [fondler Inter-American Corp., 330 F.2d 471 


(2d Cir. 1964); Revenue Ruling 79-238, 1970-1 Cum. Bull. 

6], Le Beau Tater fuserica may not avoid having income at- 
tributable to services performed in the United States for 
the sole henefit of its Latina Americin operations characlter- 
ized as United Stctes source income by contracting for thas 
services with its parent company, Le Rea Tours, Inc.. Here, 
Le Beau Tnter-finerica hod to see that these necessary Func- 
tions were carried ont in order to provide the services to 


its customers from which it derived its gross income. Whe- 


ther they were provided by eaployses paid by it directly 


or employees of Tks parecuk coapeny is immaterial to a de- 
termination of thea place of the per formance oF the servicers 


; tae , 2 
for purposes of a Source. of -income allocation. 
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Thus, all time spent by personnel of 
Inter-America of Le Beau Tours, Inc. in performing ser- 


vices which related to the Latin American tours from which 


Le Beau Inter-America received its income must be ‘considered. 


in determining whether more than five percent of its inccme 
was derived from sources within the United States! This 
includes time spent prowoting and advertising tours ‘which 
Le Beau Tnter-America was operating and administrative and 
clerical work in connection with the tours. 

The Government contends that the plaintiff has 
conceded that it cannot under these circumstances meet 
the 95 percent source of income test of Section 921. There 
is, however, no such concession in the record, and thus 
an evidentiary hearing on this issue wast be held. At that 
hearing plaintiff will have to show that more than 95 per- 
cent of the tine spent by persons porforming services in 
connection with Le Rean Later-America'ts tours took place 
outside the United aknen: In computing the ameunt of ser- 
vices so performed, only those services performed which 
hrought income to Le Beau Inter-Amorica --. not its ground 


operators -- wusl be considered. 


* 


ue: 


Accontingly, Loth motions for summary judgment are 


\ iM ace 
590 Ordered, 


Dated: | Muw Youtk P 
' March 10, 
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FOOTNOTES 


l. Section 663(b) of the Code provides that gross incon? 
from sources partly within and partly without the United 
States may be apportioned according to processes or for- 
mulas of general apportionment prescribed by the Secretary 
or his delegate. Although the statute states specifically 
that "gains, profits and income -- . . . from transporta- 
tion or other services rendered partly within and partly 
without the United States,. . . ." are to be treated as 
derived from sources partly within and partly without the 
United States, Code Section 863(b) (1), no regulation under 
this section applies directly to services of the type in 
question here. Presumably, the general rules on the source 
of income derived from sources enunciated in sections 861 
and 862 thus apply. Coiiwissioner v. Piedras Nogras Proad- 
casting Co., 127 F.2d" 260 (5th Cir. 1943); Tipton and Kala- 


bach, Inc. v. United States, supra. 


2. Commissioner v. edras; Negras KRroedcasting Co., supra, 
whatever mach is in con- 


flict with 5 ace ' Sexvices were all 
found to be renderod in Mexico with only minor insignificant 
activities being rendered in the United States. Here it 
appears that a fairly substonlial portion of the activities 
which generated Le Beau Trter-* ccica's income -- as dis- 
tinguished frow that of its Jecal hotel and tour operators 
took place in the United States. 
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AFFIDAVIT OF WILLIAM ROCHE BRONNER IN SUPPORT OF 
GOVERNMENT'S RENEWED MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LE BEAU TOURS INTER-AMERICA, INC., 
Plaintiff, 


AFFIDAVIT 
" 73 Civ. 1907 (LPG) 


-Ve- 
UNITED STATES OF AMERICA; 
Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
SOUTHERN DISTRICT OF NEW YORK ) 

WILLIAM ROCHE BRONNER, being duly sworn, deposes 
and says: 

a I am an Assistant United States Attorney in 
the office of Robert B. Fiske, Jr., United States Attorney 
for the Southern District of New York, and am assigned the 
present matter. 

es On March 10, 1976, thie Court denied the 
Government's motion for summary judgment on the sole ground 
that the record did not reflect the admission by defendant 
that more than 5 percent of its officers’ time was spent in 
the United States. The Court directed that a trial be held 
on that matter. 

» In order to avoid a trial, the parties have 
stipulated as a fact, and the plaintiff concedes, that more 
than 5 percent of the officers’ time was spent in the United 


States. 
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Affidavit of William Roche Bronner tn Support of 
Government's Renewed Motion for Summary Judgment 


4. The record has now been cured of its defect, 
and we renew our motion for summary judgment. ‘ve are obliged 
to make this motion because plaintiff, in order to >reserve 
its appellate rights, will not consent that judgment be 


entered against it. 


9A. orl. ? 
BMilian oo Cl ronmee 


WILL - bVe : 
Assistant United States Attorney 


Sworn to before me this 
29th day of April, 1976 


BEST GOPY AVAILABLE | 
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STIPULATION AND ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF NEW YORK 


LE BEAU TOURS INTER-AMERICA, INC., 


Plaintirr, 
vn. STIPULATION ¢ CLVEE 
UNITED STATIS Cr Mon TA, 2 G4 Py Ceo (LPG) 


Defend int. 
Pe he Oe ee Oe St ce eS 


WHOREAS, ‘2 oarties hereto cross-moved for fFummary 
udgment, and the Cevrt dentec both motions by ano inion and 
So 


order dated Marci 19, 197°, and 


WHEREAS, in such opinion and order the Court indicated 


that an evidentiary; hearing must be held in order to determine ¥ 


his 

whether Plaintiff has net the 95% source of income test of rs 
° ‘ 

. te 
$9212 of 2F U.S.C., and ae a on 
; ry 

JHZXSAS, th: parties are desirous of avoiding the e 


delay: and sxpense required by oreparation for and conduct of 9%: 


hi. 
an evidentiary nearing, it Lis hereby oa 


STIPILATES, that the time spent in New York by personnel, 


+. : oi . 
of Lz Beau fours anc by Plaintif?'s officers exceeds 5% of. the od 


? 

i ] de 
activity relatci to Pleintirfts Latin American tours, exclusive est 
a 

er oe ed 

of the accivities of Pinintiff's ground operators abroad, and . |! 
, eek $4asg 

aia ‘ 

{it ts furthe- inte 468 
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Stipulation and Order 


STLPULA LSI, that ooth parties may renew their reapectiys 


applications ‘> this Court for summary semanas and. at. is Pigs 
ro 


furtner 


STIPULATED, that nothing contained within this 
stipulation shall prej dice Plaintirfts rights to contend that 
the services performed in New York which relate to Plaintiff's 
Latin American or Saribbean business are not legally relevant 
to the determination of the source of Plaintiff's income within 


‘the meaning of §921 of 26 U.S.c. 


LYNTON KLEIN OPTON & SASLOW 
Attormeys for, Pla ff 


ROBERT B. FISKE, JR. 

United States Attorney for tne 
Southern District of New York, 
Attorney for Defendant 


py: WL as 


Assistant United States ‘Attorney 


SO ORDERED: 


Dated: New York, New York 


kp 0, 1976 
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OPINION #44497, GAGLIARDI, D.J. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


LE BEAU TOURS INTER-AMERICA, ; eae +o 


Plaintiff, 73 Civ. 1907 


-against- MEMORANDUM 
DECISION 


UNITED STATES OF AMERICA, 


Defendant. of f77 7 


GAGLIARDI, D. J. 

Pursuant to a memorandum decision of this court 
dated March 10, 1976, the parties have now stipulated that 
more than 5% of the time of the officers of Le Beau Tours 
Inter-America, Inc., the plaintiff, were spent within the 
United States. The joverumernt therefore renews its motion 
for sumnary judgment. The incstion is granted. 

The plaintiff argues that this court's previous 
decision is erroneous insofar as it holds that activities 
which generate plaintiff's income taking place in the United 
States are to be considered in determining the source of 
its income for purposes of Section 921 of the Internal 
Revenue Code. in the previous decision this court found 
that under the circumstances here all activities of plain- 
tiff's officers in the United States in connection with plain- 
tiff's Latin American tours should be considered in deter- 


mining whether plaintiff derived more than 5% of its gross 
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income from sources within the United States. This find- 


ing was based on the determination that plaintiff-was en- 


gaged in a separate service business in which the services 
rendered consisted primarily of the arrangement, packaginy 
and promotion of Latin American tours. Plaintiff has now 
stipulated that more than 5% of the work done by its offi- 
cers and employees in the arrangement, packaging and pro- 
motion of the tours was done in the United States. As 
this work, in this court's view, constituted the performance 
of the services for which plaintiff was compensated, more than 
5% of those services were clearly performed in the United 
States. Under the accepted rule that the situs of the in- 
come producing service is the source of the income from a 
service business, more than 5% of the plaintiff's income was 
Clearly from sources within the United States. The cases 
cited by plaintiff in which there was activity in the United 
States that did not give rise to United States source income 
ali inveived the sate of gooés with title passing abroad, 
not the rendition of services performed partially within 
the United States. 

This covrt's previous decision was not intended to 
be a rejection of the principles of law set forth in Comm- 


issioner v. Picdras Negris Rr adcasting Co., 127 F.2d 260 


(Sth Cir. 1942). The confusion of plaintiff's counsel on 
this point may result from the inadvertent omission of the 


word "not" from the first sentence of the second footnote 
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of the earlier decision. That sentence should read "Com- 


missioner v. Piedras Negras Broadcasting C0..; Supra, what- 


ever its validity after Tipton and Kalmbach is not in con- 
flict with the decision here." The earlier decision is 
amended to correct this typographical error. 

Defendant's motion for summary judgment dismiss- 
ing the complaint is thus granted. 


So Ordcied. 


U.S.D.J. 


New York, New York 
May 18, 1976. 
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JUDGMENT 


UNITED STAT&S DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LE BEAU TOURS INT#R-AiicRICA, INC, 


: 73 Civil 1907 (LPG) 
Plaintiff 


-agains te JUDGM.£NT 


UNITS” STATcS OF AMSRICA 


Defendant 


befendant having moved the Court for summary judgment, pursu- 


ant to Rule 56, of the Fedral Rules of Civil Procedure, and the 
motion having come on to be heard before the Honorable Lee P, 


Gagliardi, United States District Judge, and the Court thereafter 


on May 20, 1976, having handed down its memorandum opinion granting 


the said motion, it is, 


ALUJULGHD and DECREED: 


ORDER «LD, 


That defendant UNITED STATES 


OF AMZSXICA have judgment against plaintiff LE BEAU TOURS INTER- 
AMERICA, INC., dismissing the comwpiaint. 


Dated: New York, N.Y. 


June 4, 1976 


lige £ fluglad 
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